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ABSTRACT

The lawyer has an obligation to keep the client's trade secret strictly
confidential. If the lawyer intentionally discloses to the third party the trade
secret of his client he is criminally liable in accordance with the criminal code
sections 323 and 324 respectively. If he discloses the client's trade secret
intentionally or negligently he is civilly liable according to the civil code
section 420. But the amount of damages awarded to the client whose trade
secret has been disclosed is indefinite depending upon the discretion of the
judges. This is unlike the patent law where the amount of damages is fixed by
law. It is suggested that the court punitive darnages to the injured client
whose trade secret has been intentionally or negligently disclosed.

The lawyer is also professionally liable to his client if he discloses
the client's trade secret. Professional responsibility includes being disbarred.

The lawyer is obliged to keep the client's trade secret confidential
at all times. If he is compeiled to disclose the client's trade secret in criminal
case, the criminal procedure code section 231 empowers him to decline to
disclose the trade secret for the interest of his client. Likewise, in civil case
the civil procedure code section 92 arthorizes the lawyer to decline to disclose
that secrct. In these cases the lawyer is professionally responsible to his
client to keep his trade secret confidential even though he is exempted from
criminal and civil liability if he unakes the disclosure.

' The lawyer who fails to protect his client's trade secrel in this
situation is subject to various disciplinary actions in the legal profession

including disbarment.
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1) Restatement of Torts

Commitee on Torts of The American Law Institute, lalWATieu
A191 *Trade Secret' 13lu Section 757 (b) dail
* b} Definition of Trade secret. A Trade secret may consist of
any formula , pattern , device or compilation of information
which is used in one's business , and which gives him on
opportunity to obtain an advantage over competitors who do not
know or use it. It may be a formula for a chemical compound , a
process of manufacturing , treating or preserving matenals , a
pattern for a machine or other device , or a list of customers , ‘lt
differs from other secret information as to single or eventsin
the conduct to the business , as , for example, the amount or
other terms oAf é secret bid for a contract or the salary of certain
employees , or the security investments made or contemplated ,

or the date fixed for the announcement of a new policy or for

bringing out a new model or the like. A trade secret is a process
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or device for continuous use in the operation of the business,
Generally it relates to the production of goods, as, for example,
a machine or formula for the production of an article. It
may,however, relate to the sale of goods or to other operations
in the business, such as a code for determining discounts,
rebates or other concessions in a price list or catalogue, or a
list of specialized customers, or a method of bookkeeping or

other office management.’
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2) The Uniform of trade secrets Act {UTSA)

AGNINERINETILAIRAIUNEIETIEIATIT  ATwdun AT lu

v 8
4RI 1 (4) AU

*(4) "Trade secret” means information, including a formula,
pattern, compilation, program, device, method, technique, or
process, that:

(i) derives independent economic value, actual or potential, from
not being generally known to, and not being readily ascertainable
by proper means by, other persons who can obtain economic

value from its disclosure or use, and

8 . - &
The Uniform of trade secret Act 31831 1 (4) é1lu wIAnA g3
a - e a e - d [
sala waz Faadnd  wiemial, MmvidsaiusnyInfiiasaudum NI,

fa o o o

(NPImMwunuAT qudidauaswaungnune acddmasd sasnafuntinaay,
25331:270.
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(i) is the subject of efforts that are reasonable under the

circumstances to maintain its secrecy.’
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(1) A "client” is a person, public officer, or corporation, association, or other
organization or entity, either public or private, who is rendered professional legal
services by a lawyer, or who consults a lawyer with a view to obtaining professional

legal services from him.

(2) A "lawyer” is a person authorized, or reasonably believed by the client to

be authorized, to practice law in any state or nation.

(3) A "representative of the lawyer” is one employed to assist the lawyer in

the rendition of professional legal services.

(4) A communication is "confidential” if not intended to be disclosed to third
persons other than those to whom disclosure is in furtherance of the rendition of
professional legal services to the client or those reasonably necessary for the

transmission of the communication.

(b) General rule of privilege. A client has a privilege to refuse to disclose
and to prevent any other person from disclosing confidential communications made
for the purpose ot facilitating the renditioq of professional legal services to the
clicnt, (1) between himself or his representative and his lawyer or his lawyer's
represen tative, or (2) between his lawyer and the lawyer's representative, or (3) by

him or his lawyer to a lawyer representing an other in a metter of common interest,



1

or (4) between representative of the client or between the client and a representative

of the client, or (5) between lawyers representing the client

of the communication may claim the privilege but only on behalt of the client, His

authority to do so is presumed in the absence of evidence to the contrary.
(d) Exceptions. There is no privilege under this rule:

(1) Furtherance of crime or fraud. If the services of the lawyer were sought
or obtained to enable or aid anyone to commit or plan to commit what the client

knew or reasonably shoud have known to be a crime of fraud; or

(2) Claimants through same deceased clieat. As to a communication relevant
to an issue between parties who claim through the same deceased client, regardless
of whether the claims are by testate or intestate succession or by inter vivos

transaction; or

(3) Breach of duty by lawyer or client. As to a communication relevant to an
issue of breach of duty by the lawyer to his client or by the client to his lawyer: or
(4) Document attested by lawyer. As to a communication relevant to an issue

concerning an attested document to which the lawyer is an attesting witness; or
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(5) Joint clients. As to a communication relevant to a matter of common
interest between two or more clients if the communication was made by any of them
to a Jawyer retained or consulted in common, when offered in an action between any

of the clients.

The privilege belongs to the client. He may refuse to disclose confidential
communications made for the purpose of securing legal advice or services (as
specified in subdivision (b) and he may prevent others from discloseing such
communications. Or he may waive the privilege, in which case those who were
parties to the conversation have no right to refuse to testify to what they heard or

said. In these particulars the proposed rule tracks the common law.
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DR 4-101 Preservation of Confidences and Secrets of a Client

(A) “Confidence” refers to information protected by the attorney-client privilege
- » ~ - - . .

under aplicable law, and “secret’ refers to other information gained in the

professional relationship that the client has requested be held inviolate or the

disclosure of which would be

(B) Except as permitted by DR 4-101 (C), a lawyer shall not knowingly:
(1) Reveal a confidence or secret of his client.
(2) Use a confidence or secret of his client to the disadvantage of the client.
(3) Use a confidence or secret of his client for the advantage of himself or of

a third person, unless the client consents after full disclosure.

(C) A lawyer may reveal: .

(1) Confifences or secrets with the consent of the client or clients affected,
but only after a full disclosure to them.

(2) Confidences or secrets when permitted under Discilinary Rules or
required by law or court order.

(3) The intention or his client to commit a crime and the information
r.1e;‘es.;ary to prevent the crime.

(4) Confidences or secrets necessary to establish or collect his fee or to
defend himself or his employees or associates against an accusation of

wrongful conduct.



114

(D) A lawyer shall exercise reasonable care to prevent his employees, associates, and
others whose services are utilized by him from disclosing or using confidences
or secrets of a client, except that a lawyer may reveal the information allowed

by DR 4-101 (C) through an employee.
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