s

d/’ ‘;T&‘L k_ : ‘ ~ (Y]
wamimIsnusunsisaElanI s iyda

MTUVIVUNANITAT WA, 2542

3609171045 E
Title: inufnsnntinfisntrsrw e s 1 1eiighi

wommuncguim a1 I iug TR oy

U o, L)
gHUNT BUNNI

a =Y 45 <3| v d! =g [V an W A
mﬂmwuﬁutﬂumuﬂuwmﬂﬁﬂﬂymmmﬂqﬂsﬂ?tyﬁymﬂﬂmmumummm

2 aa d W a _a (¥} a a v a _d
MINPIUHAMTAT VUNAINGIAY UHIINBIa8FINIVUNAEY

N.A. 2547

ISBN 974-9745-57-4




RULES OF BUSINESS MERGERS UNDER THE TRADE

COMPETITION ACT, B.E. 2542

SUNANTA INTAWAREE

A Thesis Submitted in Partial Fulfillment of the Requirements

for the Degree of Master of Laws

Department of Law

Graduate School Dhurakijpundit University

.. 0171b%9

LC".?E;’:«:LL"?L; ........ T Tk
1 0.8, 2547
TURAME T g
Lﬂﬂ?gﬁaé@aﬂuﬁﬁ5gQﬁli"m
/6T
Lysun )

D

2004

ISBN 974 - 9745 -57- 4




Unhiainendy aningndggsiatuned

USta ddendasuviudhia

: a 4

FaInentwus wamimsaunuAImMIMelawsesUuURMSUINTUNNNITA W.A.2542

wusley wdgium dunns

@M HAMENS  MNAIM  AQVINBENTULSENAMINGSIAR
sV Inentiwud  as.dvied Ansledu

sENUSnInetinusnu ne.as.2fnan  (Haund

aRnsanugaulasansnssumsaauinginusud

Uszaunssuns
(FT.NINUS  WaT)

J - - I 4
AssuNsHUInE Ineniinus
(@s.0nmd msladu)

S G

................................................ AssuNMSIUSNE INenfinusu

CLESRETN tﬁauafi)

§ ‘/v- r .
............. Lo N Y SIS

(56.@9.M%8 WINTWUS)

VUAGINYIATITUTAIUEG




Aaanssulszmna

Yy a g s

a a d @ dyo < f a
’J‘YIU'INWN'ﬁQ‘U‘]JNfT'ILﬁ]Qﬁ'N"lﬁlﬂ’wﬂ mwswuiwuma%%mum UITA YB

Y T

é 1 Qo “. -3 W 3
Frid Fedredu1duds Hneudiuirdalalidmd ded uazoanu uazweem dalafou

9 t 4
o v <

=) -] 2 1o @ J = o a
@seu wilszruanudussmsanyuaiSsudaa Jo sudsluszavilSygnn
¥ ' a ' aov o o a dv v Yy a ¥
AN NUNTUIDENGIBIINNIU A5, Tiend AnsTefu Al8FuwImaIddTonly
[~ o o a o o ¢
muanuddgvesilynr  uazl@uurfauazdouuzifidiulsz Tomiuadiiounasa
o a Y ¢ @ dy as o o a a o Y dysl
szoznalumisiiinodinusatull  wazfingafudiuidS o inodiwusaduidae
2 o 1 ' pighe
FIFAOUIUF 1OZYONIIWYOUNTEAUYI ML & N Loz oUYBNT VYO UNTAM
4 o o = s o a o  as dy
viues. Asiug wiggy fingansudhulsezsulumsaeuinniinusatiuil vensuveunsenu
Yusewrnanssd Ay, ¥ vsdnsiug nssuns uasiAYwmeans1sd ey eigen Hound

4 ] o o o o L4 q = a o o d’ (4
NSnw1swuaznssums AldldwuzihidudssTond el ineiinusatufianysal

v ¥
a &

LIARTAR]

]
=

' Vet Y _ s y_ y_ ¥ ]
ueneINMIUATNszAud Idna1unud1edunds Aillsuvevsunaiiou o
v o o _ 9 'Y as as o a
nanuiiflusidaleIfundilon vevouga quiiunia lnsiay dsesmdindnyiszéy
Wy In uh 43 TadiaInends umingidegsnstudia Nneevaeleldanusiomasuay
flumdals Mundidounaoassoznainisdnu
et o [] o d‘ 1 o o ¥
vovounmiinszaui lisyasdszeenuy fnsoviralonaniiusidslazld
: A A4 q 9y a Vo o
anugmmdelunn q 1w aasauune Idiloulasunuazaan uazitaarlunis

o a a ¢  a dy o o ' 2 o dy
NINYIUANUTRUUUIUTUITIZANUIOIIUU

quum duns




CRERILY

%in

UNAATONTHTING. ..ot Y

UNARTDATHIGINGHE ..ottt ee et ee e e e e eeeeee e e e e e e eeeaeeeeraeeenns X

AN TUUTEMIP oot sssemss e sss et ssssssss s ss s ess s ssssssss s ssssess "
unii

1 LTI Tttt eibe e ss e s s et 1

1. AU A AU IRQUBITRUT Lo 1

2. ANNATVUUDIMITANY v sesessseeeesssseensessesessssssesssssnssssssseeeseene 2

3. FAQUTETIRUDINITANE Lot sssss s sssss s s esseees 3

4. UBUIURAUDINITINY Lo esssnss s ssssssssssessssse 3

5 AR MITANE Yuueenociimsessee e sesssies e sssstsssssssssssses s seessesss s 3

6. 152 TUBU AR TIOZ IRV oot ses s s essses s 3

2 DI AU T IUTIN NS eerrtrrersssmssmmsessessessssensossssssnssesssessesssssssesssonsissssssssssssssssssssssssssnas 5

1. umﬁﬂﬁugm ................................................................................................. 5

1.1 ANHIZUBITTULIATHIAVIULLATUOM oo 7

1.2 ANHUZUBINGUUIBMTUVITUN NI 9

2. WA IUFATYTITART ..oorsoeooereeeee oo snmssssse s 10

2.1 SEULATHFOVUULMATHIN .ooooeooeeeereecce e sessessnsssessanneeees 10

2.2 ANHNIBUAL I UHUUYBINITAIUTTUAIM T e 13

2.3 AU A IUAITTIAINIT e 16

3. UIRAYOISFAUNIASMISAIVRUAITAIUT AT oo 21

3 MsmuswAInsnsanfSeusumsidugualudalssmes 24

1. ﬂ’J'llJL‘ﬂH?J'ILLﬁ%ﬁﬂBmzﬂlﬂﬂﬂﬂﬁﬂ'wﬂ'ﬁﬂﬂﬂﬁuﬂ'ﬁEjﬂ‘ll'lﬂ‘ﬂ'l»iﬂ'liﬁ“l

UTEINAWU oo sssssssasssesns s 24




a3iiey (A9)

2. MIAIUNINITUBIUTENADI U eeeeererreeenrersea e sesssssssssssssssssssennes

3. MISTIUUAZAITAIUNINITUBITNITOINTO e seeeees

4. MIAIUNINITUBIIRMINYITU.coorerreeeeee e ssessssisssnsssssssneneee

4 PSMUIIWAINTANILIFTUYANTUIITUNIINITAT WA, 2542............

1. ﬂ'li‘ll'E]i’JL.lﬂJ'lﬂﬂ’J‘]Ji’JiJfa’ﬁ]ﬂ'li .........................................................................

1.1 ‘?J"E]ﬁ%'liiu'l‘ilﬂﬁﬂmzﬂiiﬁﬂ'liﬂ'lill‘li»i‘ﬁﬁﬂ'lifs]"lﬂ'miﬂﬂi'l 26..eeccceennien.

4 P @ a1 a
1.2 ﬂQﬂﬂizﬂﬂUﬂ‘luﬁJ“ﬂi‘] 26 ‘n‘l%’UQﬂUﬂﬂﬂ'ﬁﬂ'JU5'Juﬂﬂﬂ‘li .................

2. ANHAULMITNITHIAIUNIATT 26 AEINVAITAIUTINAINT eoeeeeeeeeens

2.1 YNV UIANHAULNITNTZHIATNUINAGT 26 13DINTTTINGIAVucrnrriren,

2.2 MISASTE I UADTURA oo ees e

a d = LY LY
3. Awmsimsusmsuazieivldnguinemsudatunienisfn ..

3.1 JUuuuMs SIS T IAUIF NN

3.1.1 M3UsMmIsuazmsiaulFngruoTasg. .o

3.1.2 MR IFNQUUIG TABBABY..cooroeee i

5 UNAFUUAZVOITUBUUL ..o snneee

30
34
45

60
61
64
65
67
67
76
76
77
78
87

90

101

102

125

132
136



Y

a a o o a % wa v W
29oIne IS wammInusfmaeldnsersiyaanmsudsiuniamsm

W.A. 2542
A o = o = o
FOUNANE AUUNM BUNIS
a2 aw o o a
mmw‘nﬂinm A3. UNAY ﬂ‘l’]iiﬂ‘ﬁ‘u

Il 12 1 a & a

B'Ii]'liﬂ‘n'l.liﬂ'lel'li'lll HA.AT. DAY LADOURD
a aa o
VI UAManT

Unrsdnun 2547
(¥ 1
UNANELD

L a o d
agruemsusdiunemstiiiiaglszasd lumsadsnnuflusssulunsé uae
a q 4 [} o o &
adwnalnlumsadszvuimsugune idudafiumna  oduau  uazdisalidens
uisduluamafiuduazusnms iNenaldifadss@ninmuazmsinSayay Tanauasughe
[} 3/ 9 a v Yo o 1w Y o 1 oA 1
daludmvesdus Tnadeuez lasudlse Tomivinmsuisdunienismaenan  uaiosnIn
a wa 1w ' ° o a Y
nszwtygamsusiunemsdl we. 2542 T ldd muanast lunsaauswims B iddeou
2 & o P a - Y Y o oy 121 o
vudes i wesismsansaniuswAvasithaeiu 1a Teae lufiinaailunisaiusay
L) A = = : o 1 ) o o g
fems Fuwwr lunganssulumsaausafsmsiuesihllgnisaanisudeadu uSesidn
nsuetuluamaliandsmsidnnamilenata uezlungaziirlgdmnmgnuanisnsa
a 4 Y a o
VINMISANYIINSITRToYaMuends Miivde UNAIY 5109IUNITIN uaAz
ngrueineades nsoufsunguuisainlszma wun wezsriydanmsusdumens
’ © @ o a
w.et. 2542 hiladmuandninasilunisvesyginniusauivnisvesdilsenaunis? uaz
o o P Y o " 1 e
woud v lumsimumnasinldnesaneygaldmuswfms  uisaznssumsmsudsiy
y & a9 a A y a Yy o & A aw
namsi Hezldfumnmaumsfinsuifiesygialdninswimsé fniu Webine
a o = d' r oo o d' ~ o
gsnvamsasuiiuauneldnguuisidesmsadismsudsdumenisdsuiluiezdesiinai
1 ' 3 ¥
TumsirsanidasuneIidedfiadulaciald msfaunilalfuuamelunsdmuanual
v ¥y A qy a " o ¥ 4 o . v
Tumsadremmidlusssumemsd deldamiadinisudedunenisdmniiu susedwwaly
magsneeseademswsgay lamassugiold
1 4
Aoy AuzassumMsmsutsiumensmneldnsesrdygamsudsdumens
wet. 2542 masfmusuuamelfiamududunaslunsaiuswfimsieldifanudany

Tulsala waziilusssuunfalszneums




Thesis Title Rules of Business Mergers under the Trade Competition Act, B.E. 2542
Name Sunanta Intawaree
Thesis Advisor Dr. Nitas Phatarayothin

Co-Thesis Advisor Assoc. Prof. Dr. Apinya Launchawee
Department Law

Academic Year 2004

ABSTRACT

The original purpose of trade competition law was to create fairness in trade and to
build a sound economic system. This was to promote and maintain competition in the goods and
services market as well as to bring about economic effectiveness and growth. Additionally,
consumers could also enjoy the benefit from such trade competition. But, since the Trade
Competition Act, B.E. 2542 does not provide any certain rules for business mergers; it helps
business operators merge their businesses outside rules of business mergers. In this regard, the
tendency in such business mergers is behavior leading to reduced competition or limited
competition in the market; to having power over the market; and finally the power of a trade

monopoly.

Based on the analytical study of the data from legal documents, textbooks, articles,
research and comparison of related laws in other countries, it is found that the Trade Competition
Act, B.E. 2542 does not prescribe rules for applying for permission of business mergers by the
business operators. It entrusts the authority in prescribing such rules used in considering the
granting of permission of business mergers to the Trade Competition Commission. These rules
can be used as guidelines in considering the granting of permission for business mergers.
Consequently, in order to operate businesses under the law aimed at creating trade competition in
business sectors, there must be certain rules in considering the granting of permission for business
mergers which will be generally accepted and followed. This study suggests guidelines in
prescribing the rules to create fairness in trade. This can increase competition in the market,

which will finally enable the business sectors to create economic growth.




Under the Trade Competition Act, B.E. 2542, therefore, the Trade Competition
Commission should prescribe additional practical guidelines as rules for business mergers in

order to create certainty, transparency and fairness for business operators.
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¥ Section 1. Trusts, etc., in restraint of trade illegl; penalty.

Every contract, combination in the form of trust or otherwise, or conspiracy, in
restraint of trade of commerce among the several States, or with foreign nations, is declared to be
illegal shall be deemed guilty of felony, and, on conviction thereof, shall be punished by fine not
exceeding $10,000,000 if a corporation, or, if any other person, $350,000, or by imprisonment not
exceeding three years, or by both said punishments, in the discretion of he court.

% Section 2 Monopolizing trade a felony; penalty

Every person who shall monopolize, or attempt to monopolize, or combine or
conspire withany other person or persons, to monopolize any part of the trade or commerce among
the several States, or with foreign nations, shall be deemed guilty of a felony, and, on conviction
thereof, shall be punished by fine not exceeding $10,000,000 if a corporation, or, if any other person
$350,000, or by imprisonment not exceeding three years, or by both said punishments, in the
discrition of the court.

* The Criminal Fines improvement Act of 1987 WfnuusineA5ulaewmuadn Areats
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* Article 4, Merger Regulation

Prion notification of concentration

1. Concentration with a Community dimension defined in this Regulation shall be
notified to the Commission not more than one week after the conclusion of the agreement, or the
announcement of the public bid, or the acquisition of a controlling interest. That week shall begin
when the first of those events occurs.

2. A concentration which consists of a merger within the meaning of Article 3(1) (a) or
in the acquisition of joint control rithin the meaning of Article 3(1)(b) shall be notified jointly by the
parties to the merger or by those acquiring joint control as the case may be. In all other cases,
notification shall be effected by the person or undertaking acquiring control of the whole or parts of
one or more undertakings.

3. Where the Commission finds that a notified concentration falls within the scope of
this regulation, it shall publish the fact of the notification, at the same time indication the names of the
paries, the nature of the concentration and the economic sectors involved. The Commission shall

take account of the legitimate interest of undertakings in the protection of their business secrets.
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% Article 7, Merger Regulation

Suspension of concentration

1. For the purposes of paragraph 2 a concentration as defined in Article 1 shall not
be put into effect either before its notification or within the first three weeks following its notification.

2. Where the Commission, following a preliminary examination of the notification
within the periled provided for in paragraph 1, finds it necessary in order to ensure the full
effectiveness of any decision taken later pursuant to Article 8(3) and (4) , it may decide on its own
initiative to continue the suspension of a concentration in whole or in part until it takes a final
decision, or to take other interim measures to that effect.

3. Paragraph 1 and 2 shall not prevent the implementation of a public bid which has
been notified to the Commission in accordance with Article 4(1), provided that the acquirer does not
exercise the voting rights attached to the securities in question or does so only to maintain the full
value of those investments and on the basis of a derogation granted by the Commission under
paragraph 4. '

4. The Commission may, on request, grant a derogation from the obligation imposed
in paragraph 1, 2 and 3 in order to prevent serious damage to one or more undertakings concemed

by a concentration or a third party. That derogation may be made subject to conditions and
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(2) Investigation

Initial investigation : o 185N sBedennasnIufonisuda n1olduins
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obligations in order to ensure conditions of effective competition. A derogation may e applied for and
granted at any time, even before notification or after the transaction.

5. The validity of any transaction carried out in contravention of paragraph 1 or 2 shall
be dependent on a decision pursuant to Article 6(1) (b) or Article 8(2) or (3) or on a presumption
pursuant to Article 10(6)

This Article shall, however, have no effect on the validity of transactions in securities
including those convertible into other securities admitted to trading on a market which is regulated
and supervised by authorities recognized by public bodies, powrates regularly and is accessible
directly or indirectly to the public, unless the buyer and seller knew or ought to have known that the
transaction was carried out in contravention of paragraph 1 and 2.

% Article 8, Merger Reguilation.
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“1. Concentration within the scope of this Regulation shall be appraised in accordance
with the following provisions with a view to establish whether or not they are compatible with the
common market. In making this appraisal, the Commission shall take into account:

(a) the need to maintain and develop effective competition within the common
market in view of, among other things. The structure of all of the markets
concemed and the actual or potential competition from undertakings located
either within or outwith the Community;

(b) the market position of the undertakings concerned and their economic and
financial power, the alternatives available to suppliers and users, their
access to supplies or markets, any legal or other barriers to entry, supply
and demand trends for the relevant goods and services, the interests of the
intermediate and ultimate consumers, and the development of technical and
economic progress  provided that it is to consumer’s advantage and does
not form an obstacle to competition.

2. A concentration which does not create or strengthen a dominant position as
a result of which effective competition would be significantly impeded in the common market or in
a substantial part of it shall be declared compatible with the common market.

3. A concentration which creates or strengthens a dominant position as a result of
which effective competition would be significantly impeded in the common market or in a substantial

part of it shall be declared incompatible with the common market.
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% Recital 15, preamble, Merger Reguiation:

“"Whereas concentrations which, by reason of the limited market share of the
undertakings concemed, are not liable to impede effective compatible with the common market’
whereas, without prejudice to Article 85 and 86 of the Treaty, an indication to this effect exists, in
padrticular, where the market share of the undertaking concerned does not exceed 25% either in
the common market or in a substantial apart of it”

% “A market share as high as 90 per cent is, in itself, a very strong indicator of a
dominant position. However, in certain rare circumstances even such a high market share may not
necessarily result in dominance. In particular, if sufficiently active competitors are present on the
market, the company with a large market share may be prevented from acting to an appreciable

extent independently of the pressures typical of a competitive market.”
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* Alcatel / Telettra, OJ 1991 L 122/48.
“[a] very height share of any market could indicate that a dominant position exists.
Such an indication in the case of a supplier may nonetheless be countered, for example by the

buying power of a monopolistic purchaser”
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in restraint of trade or commerce among several States, or with foreign nations is declared to be
illegal shall. Every person who shall make any contract or engage in any combination or thereof be
deemed guilty of a felony.‘and. on conviction thereof, shall be punished by fine not exceeding
100,000,000 Dollars if a corporation, or if any other person, 350,000 dollars, or by imprisonment not
exceeding there years, or by both said punishment, in the discretion of the court. Section Ii. ;Every
person who shall monopolize, or attempt to monopolize, or combine or conspire with any other
person or person, to monopolize any part of the trade or conspire with any other person or person, to
shall be deemed guilty of a felony, and on conviction thereof, shall be punished by fine not
exceeding 10,000,000 Dollars if a corporation, or, if any other person, 350,000, or by imprisonment

not exceeding there years, or by both said punishment, in the discretion of the court.
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* Faufeaniu, wi 734.
% “criminal processes and sanctions have proven to have many drawback as part of
competition law. The processes are slow, costly, inflexible and generally cumbersome to apply and
resulting sanction tend to be harsh, retrospective and unconstructive by their very character.” B.C.
McDonald, “The Central iegal Issues Raised by the Government Proposals” in Canadian Competition
Policy (1972) 11, Committee to Study Combines Legislation, Report to the Minister of Justice (1952)
37-40
* R.B.Stevens and B.S.Yamey. The Restrictive Practices Court (1965) Chap 7 138. G.de

Q.Walker,Australian Monopoly Law, 1967, pp. 64-65.

* 1M1 48 (1) wvia The Auti monopoly Act of 1947.
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Deputy secretary-generai(3)
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(Chairman,
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(Secretary General)

Department

(Director-General)
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Personnel and Accounts Division

Senior officer for welfare Affairs
Planning Division

Co-ordination Division

Senior Economic Law Examiner
Research Division

Industrial Research office
Enterprise Division

Trade Association Division
Senior Office for Trade Association
Guidance

International Affaire Division

Trade Practices

Department

(Director-General)

Trade Practices Division

Dist-ibution Sector Office
Subcontractor Division

Senior officer for Subcontract inspection
Premiums and Representations Guidance Division
Premiums and Representations Inspection Division

First Investigation Division
Surcharge Affaires office
Compliance Surveillance office
First Information Analysis office
Second Information Analysis office

Investigation

Department

(Director-General)

Second Investigation Division
Senior Investigator

Third Investigation Division
Senior investigator

Fourth Investigation Division
Senior Investigator

Local Office(7)

(Director)

Fifth Investigation Division
Senior Investigator

Sappose, Sendai,Nagovy,Osaka
Hiroshima,Takmatsu and Fukuoka
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COMPARATIVE TABLE OF NEW AND OLD GENERAL

DESIGNATION OF UNFAIR TRADE PRACTICES

125

New Designation

(Notification No. 15 of 1982)

Old Designation

{(Notification No. 11 of 1953)

(concerted Refusal to Deal)
1. Without proper justification, taking an act
specified in one of the following Items
concertedly with another entrepreneur who are
in a competitive rilationship with oneself
(hereinafter referred to as a “competitor™)
® Refusing to deal with a certain
entrepreneur or restriction the
quaﬁtity or substance of a
commodity or service involved in
the transaction with a certain
entrepreneur; or
@) . Causing another entrepreneur to
take an act which comers under the

preceding Item.

(Otthr Refusal to Deal)

2. Unjustly refusing to deal, or restricting the

quantity or substance of a commodity or
service involved in the transaction with a
certain entrepreneur, or causing another

entrepreneur to take andy act with comes

under one of these categories.

Unjustly refusing or restricting supply of
commodity, found , or another kind of
econmmic benefit from or to a certain

entrepreneur




126

New Designation

(Notification No. 15 of 1982)

Old Designation

(Notification No. 11 of 1953)

(Discriminatory pricing)

3. Unjustly supplying or accepting a
commodity or service at prices which
discriminate between regions or between

the other parties.

(Discriminatory Treatment on Transaction

Terms, etc.)

4. Unjustly affording favorable or
unfavorable treatment to a certain
entrepreneur n regard to the terms or

execrtion of a transaction.

(Discriminatory Treatment in a Trade

Association, etc.)

5. Unjustly excluding a specific entrepreneur
from a trade association of from a
concerted activity , or unjustly
discriminating against a specific
entrepreneur n a trade saaociation or a
concerted activiey, thereby causing
difficulties in the business activities of the

daid entrepreneur.

Affording without proper justification,
substantially facorable or unfavorable
treatment to a certain entrepreneur in
regard to the terms or exccution of a

transaction

Excluding a specific entrepreneur from a
concerted activity from a trade association,
or unduly discriminating against a specific
entreprenerur in the concerted activity or
the trade association, thereby carsing to the
entrepreneur undue disadvantage with
respect to his business activities

Supplying or accepting, without proper
Jjustification, a commodity, fund or an other
kinds of economic benefit at price which
discriminated, between regions or between
other parties

Supplying a commokity, fund, or another
kind of economic benefit at an unjust low
price or receiving supply of them at an

unjust high price
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New Designation

(Notification No. 15 of 1982)

Old Designation
(Notification No. 11 of 1953)

(Unjust Low Price Sales)

6. Without proper justification, supplying a
commodity or service continuously at a
price which is excessively below cost
incurred in the said supply, or otherwise
unjustly supplying a commodity or service
at a low price, thereby tending to cause
difficulties to the business activities of
other entrepreneurs.

(Unujst High Price Purchasing)

7. Unjustly purchasing a commodity or
service at a high price, thereby tending to
cause difficulties to the business activities
of other entrepreneurs.

(Deceptive Customer Inducement)

8. Unjustly inducing customers of a

competitor to deal with oneself by causing-

them to misunderstand that the substance
of a commodity or service supplied by
oneself, of terms of the transation, or other
‘matters relating to such transation are
much better or much favorable than the
actual one or than those relating to the

competitor.

Infucing or coercing, directly or indirectly,
customers of a competiter to deal with

oneself by offering unjust advantages or by
threatening unjust disadvantage in the light

of normal business practices.
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New Designation

(Notification No. 15 0f 1982)

Old Designation

(Notification No. 11 of 1953)

(Customer Inducements by Unjust Benefits)

9. Inducing customers of a competitor to deal
with oneselfby offering unjus_t benefits in
the light of normal business practices.

(Tie — in Sales, etc.)

10. Unjustly causing the other party to
pruchase a éommodity or service from
oneself of from an entrepreneur designated
by cneself by tying it to the supply of
another commodity or service or otherwise
coercing the said party to deal with oneself
or with an entrepreneur designated by
oneself.

(Dealing on Exclusive Terms)

11. Unujstly dealing with the other party on
condition that the the said party shall not
deal with a competitor, thereby tending to
reduce transaction opportrnities for the said

competitor.

(Resale Price Restriction)

12. Supplying a commodity to the other party
who purchases the said commodity from
oneself while imposing, with out proper
ujstification, one of the restrictive terms

specified below:

Without proper ujstification, dealing with
the other party on condition that the said
party shall not supply commeodities, founds
or shall not accept commodities, found, or
other kinds of economic benefits, from a
competitor of oneself

Dealing with the other party on conditions,
which, without proper justification restrict
any transaction between the said party and
a supplier of a commodities, founds or

other kinds of
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New Designation

‘ (Notification No. 15 of 1982)

Old Designation

(Notification No. 11 of 1953)

@

(ii)

Causing the said party to maintain the
sales price of the commodity that one
has determined, or otherwise
restricting the said party’s free
decision on sales price of the
commodity;_or

Having the said party cause an
entrepreneur who purchases the
comumodity from the said party to
maintain the sales price of the
commokity that one has determined, or
otherwise causing the said party to
restrict the said entreqreneurs free
decision on sales price of the

commokity.

(Dealing or Restrictive Terms)

13. Other than any act coming under the

preceding two Articles, dealing with the
otner party on conditions whi. h unjustly
restrict any transation berween the said
party and his transacting party or other

business activities of the said party.

Founds, or other kinds of economic benefits, to
him between the said party and any person
receiving supply of those from him, or any

relationship between the said party and his

competitor.
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New Designation

(Notification No. 15 of 1982)

Old Designation

(Notification No. 11 of 1953)

(Abuse of Dominant Bargaining Position)

14.

()

(ii)

(iii)

(iv)

(v)

Taking any act specified in one of the
follwing Item. Unjustly in the light of the
normal business practices, by making use
of one’s dominant bargaining position over

the other party:

Causing the said party in continuous
transaction to purchase a commodity
-or service other than the one involved
in the said transaction.

Causing the said party in continuous
transaction the provide for oneself
money, service or other economic
benefits,

Setting or changing transaction terms
in a way disadvantageous to the said
party,

In addition to any act coming under
the preceding three paragraphs,
inposing a desadvantage on the said
party regarding terms or exectuion of
transaction, or

Causing a company which is one’s
other transacting party to follow one’s
direction in advance, or to get one’s
approval, regarding the appointment of

offices of the said company

Dealing with a company on condition,
without proper justification, that the
appointment of officers of that company
(meaning those as defined by Section 2(3)
of the Act Concerning Prohibition of
Private Monopolization and maintenance
of Fair Trade) shell be subject to prior

direction or approval by oneself




131

New Designation Old Designation

(Notification No. 15 of 1982) (Notification No. 11 of 1953)

(meaning those as defined by Section 2 (3) of
the Act Concerning Prohibition of Private
Monopolization and Maintenance of Fair

Trade).
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DESIGNATION OF UNFAIR TRADE PRACTIVCES

June 18, 1982

Fair Trade Commission Notification No. 15

In accordance with the provisions of Section 2 (9) of Act Conceming Prohibition of
Private Monopolization and Maintenance of Fair Trade (Act No.54 of 1947), Unfair Trade

Practices (the Fair Trade Commission Notification No. 11 of 1953) shall be totally amended as

follows and put into force on September 1,1982.

Unfair Trade Practices

(Concerted Refusal to Deal)

1. Without proper justification, taking any act specified in one of the folfowing Items
concertedly with nether entrepreneur who are n a competitive relationship with oneself
(hereinafter referred to as a “competitor”) :

(i) Refusing to deal with a certain entrepreneur or restricting the quantity or
substance of a commodity or service involved in the transaction with a certain entrepreneur ; or
(ii) Causing another entrepreneur to take any act which comes under the preceding

Item.

(Other Refusal to Deal)
2. Unjustly refusing to deal, or restricting the quantity or substance of a commodity or
service involved in the transaction with a certain entrepreneur, or causing another entrepreneur to

take any act which comes under one of these categories.

(Discriminatory Pricing)
3. Unjustly supplying or accepting a commodity or service at prices which discriminate

between regions or between the other parties.
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(Discriminatory Treatment on Terms, etc.)
4. Unjustly affording favorable or unfavorable treatment to a certain entrepreneur in

regard to the terms or execution of a transaction.

(Discriminatory Treatment in a Trade Association, etc.)

5. Unjustly excluding a specific entrepreneur from a trade association or from
a concerted activity, or unjustly discriminating against a specific entrepreneur in a trade
association or a concerted activity, thereby causing difficulties in the business activities of the

said entrepreneur.

(Unfair Low Price Sales)

6. Without proper justification, supplying a commodity or service continuously at
a price which is excessively below cost incurred in the said supply, or otherwise unjustly
supplying a commodity or service at a low price, thereby tending to cause difficulties to the

business activities of other entrepreneurs.

(Unjust High Price Purchasing)
7. Unjustly purchasing a commodity or service at a high price, thereby tending to

cause difficulties to the business activities of other entrepreneurs.

(Deceptive Customer Inducement)

8. Unjustly inducing customers of a competitor to deal with oneself by causing them
to misunderstand that the substance of a commodity or service supplied by oneself, or terms of
the transaction, or other matters relating to such transaction are much better or much favorable

than the actual one or than those relating to the competitor.

(Customer Inducement by Unjust Benefits)

9. Inducing customers of a competitor to deal with oneself by offering unjust benefits

in the light of normal business practices.
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(Tie-in Sales, etc.)

10. Unjustly causing the other party to purchase a commodity or service from oneself
or from an entrepreneur designated by oneself by tying it to the supply of another commodity or
service, or otherwise coercing the said party to deal with oneself or with an entrepreneur

designated by oneself.

{Dealing on Exclusive Terms)
11. Unjustly dealing with the other party on condition that the said party shall not

deal with a competitor, thereby tending to reduce transaction opportunities for the said competitor.

(Resale Price Restriction)

12. Supplying a commodity to the other party who purchases the said commodity
from oneself while imposing, without proper justification, one of the restrictive terms specified
below :

(i) causing the said party to maintain the sales price of the commodity that one
has determined, or otherwise restricting the said party’s free decision on sales price of the
commodity ; or

(ii) Having the said party cause an entrepreneur who purchases the commodity
from the said party to maintain the sales price of the commodity that one has determined, or

otherwise causing the said party to restrict the said entrepreneurs

(Dealing on Restrictive Terms)
13. Other than any act coming under the preceding two Articles, dealing with the
other party on conditions which unjustly restrict any transaction between the said party and his

other transacting party or other business activities of the said party.

(Abuse of Dominant Bargaining Position)
14. Taking any act specified in one of the following Items, unjustly n the light the
normal business practices, by making use of one’s dominant bargaining position over the other

party :
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(i) Causing the said party in continuous transaction to purchase a commodity
or service other that the one involved in the said transaction ;

(ii) Causing the said party in continuous transaction to provide for oneself
money, service or other economic benefits ;

(iii) Setting or changing transaction terms in a way disadvantageous to the said
party ;

(iv) Other than any act coming under the preceding three Items, imposing
a disadvantage on the said party regarding terms or execution of transaction ; or

(v) Causing a company which is one’s other transaction party to follow one’s
direction in advance, or to get one’s approval, regarding the appointment of officers of the said
company (meaning those as defined by Section 2(3) of the Act Concerning Prohibition of Private

Monopolization and Maintenance of Fair Trade).

(Interference with a Competitor’s Transaction)

15. Unjustly interfering with a transaction between another entrepreneur who s in
a domestic competitive relationship with oneself or with the company of which one is a stockholder
or an officer and its other party to such transaction, by preventing the formation of a contract, or

by inducing the breach of a contract, or by any other means whatsoever.

(interference with Internal Operation of a Competing Company)

16. Unjustly inducing, abetting, or coercing a stockholder or an officer of a company
which is in a domestic competitive relationship with oneself or with a company of which one is
a stockholder or an officer, to take an act disadvantageous to such company by the exercise of

voting rights, transfer of stock, divulgence of secrets, or any other means whatsoever.
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