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ABSTRACT

Under the provisions of the Constitution of the Kingdom of Thailand, B.E. 2540, the
first paragraph of Section 242 ensures the rights of an alleged offender or accused in a criminal
case to receive assistance from the State by providing counsel as provided by law. Moreover, in
the event where a person being kept in custody or detained cannot find counsel, the State shall
render assistance by providing counsel without delay. This aims to ensure the rights of an alleged
offender or accused in receiving fair trial in all case proceedings, commencing from investigation
until the Court trial. However, the security of such rights is effective only when subordinate laws
have already set forth rules in rendering the said assistance. Currently, in criminal case
proceedings during the investigation, Section 134 bis of the Criminal Procedure Code prescribes
provision of counsel for an alleged offender not exceeding eighteen years of age and Section
134/1 in the draft of the Amendment Act of the Criminal Procedure Code also covers assistance
for an alleged offender not exceeding eighteen years of age. In respect of accused during the
Court trial, Section 173 of the Criminal Procedure Code prescribes that the Court shall appoint
counsel for an accused in all cases where the offence is punishable with imprisonment. This
could lead to an increased number of cases in which there is a requirement for counsel. The State
has to urgently establish measures and guidance to lay down systems of providing counsel for
alleged offenders or accused in criminal cases in proportion to the increasing need and number of
cases.

This thesis includes a study of the experiences of providing counsel for accused in
criminal cases in the United States of America and the United Kingdom. It is a comparative study

designed as a guideline in developing the system by providing counsel for alleged offenders and



accused in criminal cases, which is appropriate for Thailand. From the study, it is found that the
system of providing counsel for accused in criminal cases of the United States of America aims
to assist the poor to defend their cases. As the right to counsel is one of the fundamental rights
under the Constitution, which has been implemented for the trial of the federal courts, the
systems in providing counsel in various forms have also been established at many levels of
federation, states and other communities. However, the Public Defender System has been
substantially applied by retaining expert counsel in criminal cases to perform the functions. In
this regard, the State bears the costs, such as counsels' fees. Moreover, the State sets up offices
directly responsible for procuring counsel for alleged offenders and accused. This is also
supported by the State budget. On the other hand, the government of the United Kingdom
reformed the system of providing public legal aid by enacting the Access to Justice Act. By this
Act, a commission has been established to be directly responsible for preparing well-qualified
counsel to serve the general public, both in civil and criminal cases. The committee has executed
the retaining contracts with private law firms to carry out the functions. In connection with
criminal cases, the Public Defender Offices, which are widely accepted in the United States of
America, have also been tried out as pilot projects.

In Thailand, although there have been systems of providing counsel for alleged
offenders and accused by applying the Assigned Counsel System and the Volunteer Counsel
System, several problems have been encountered in relation to both the number of counsel
needed and the proficiency of counsel. Therefore, it is necessary that special laws be drafted as a
mechanism to establish a national commission called "Commission Providing Public Legal
Assistance in Criminal Cases." The commission should be empowered to get directly involved
with duties and responsibilities of its management. The Public Defender System should be
applied by the commission to prepare well-qualified counsel to serve the alleged offenders and
accused in criminal cases. Moreover, the commission, by its authority, should establish a Public
Fund for all operational expenses. This is the model of the United States of America and the
United Kingdom. The Public Defender System should be a supplementary system to improve the
efficiency of the Assigned Counsel System and the Volunteer Counsel System, which are
currently practiced. This can meet the increasing number of cases and serve the rights of alleged

offenders and accused in criminal cases, including a person being kept in custody or detained



who is assisted by the State with provision of counsel. This should be the system in conformity

with the first paragraph of Section 242 under the Constitution of the Kingdom of Thailand.
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Ibid., p. 3.
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llinois xR vualiusaziAiRNAUszaNIATUE 35,000 AW WFaNINNG
2ulyl faednliinunesaaveeigluriesniu (Local Public Defender) lunstiiianiinladl
Uszanstioandnanuiuaanans ngunneR ieAn ifesdinunedniaaedy winsilanads
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Public Defender) 93UUNUILAINNULAIAY (Assigned Counsel System) LAz 9eUU

NUNEANNANNATYEUN (Contract Attorney System) Ninan I lun1sdaumunamanuluaig
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14

Ibid., pp. 3-4.
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Oregon szULMNIEA1AeY2335 v indRTesNaigil nesdsaulaenisiasn
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o o

siaseadyayiudinauguTmsAauianaiy (Office of The State Court Administrator)
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k%4 I o
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nswsNAIIeANNANsr UL Iuszuuni lduuukesiduszuuniiiwnnge
na9Ae srazEnuInflsranuenenaneyluanizenidng yanawanilldendustjsniuy
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a

padaiiiuan Bilunu 19z uLNUIEANAAAAILA (Assigned Counsel System)'”
aal 1 2’/ yva a 1 = dl 1 %I/ v A I
ABUBNAIMNUNEANN FRNINHIAzRATUNGI AR Iz anRazwsaInn s AN e L]
Tnaiansnunilugena (Case by Case Basis) uazldaannsguiaannuiandy (Random)

o o ‘]JQ a £

| = - 44' A o = P A |
QVLNN??JUUUEUT?']Hm@ﬂﬂQV]uqﬂﬂquWN@ﬂLﬂ@ﬂuﬂHuLQﬂuﬂu {]Umﬂu’]m LL@$13J3Jﬂq?

ERXb

dl o

AnuuAnANINEl lwasAnaNiRremueay  Tunedfimdesnaadsngdasiasia

gAnInEazguiaannuiaaune uiesiatsuanrasraluameiin udaiansusess

® gamgny nsrTeyde. “sruunisliatnudaamaenisnguaneungainaululssine

AnigaITNT.” AAWIN. 33, 6. WOAANEU - FUINAN 2529, Ui 46-47.
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WuAanas ' nurgpnNR eFUNTLANET AUt AN TAR AR NALLANIZART LAFL
NauvsnganAaunNneniziawingu warldsuAineuwnuduedalng (Hourly Basis)
uwu@'?ﬂwmﬂmmié’i"ummuLmul,mummmmiﬂﬁﬁ (Flat-fee per Case) TNUIEIAINN
Ay o ' a ~ & = = ¥ i au

anaFanadliinaayyindnsFunasuina lilunisduasuuasszennn sauviaAnldane
o o o A L gy A Ao o vl o 17
Amiuneudidienanny uazAnldanaau nandu ldandos

STULNUNLANNLFAIAIaNIZAA (Ad Hoc Appointment of Counsel) 1431013
a = 61 a oA 2 dl 1 a a £ 1 =
Ananeiansaisanisdfianinnaesnuiaaann lafidszdnsnanlunislipanudoaivae
e INNUIEANTIAAINAINIT0 TUNITANTELAR 1z liENNTAuANA LA TYIETS
dszaunisnluazanianiimaamuaann”  Uszneududlugluuuiieediuaeliiinssuy
gulinsfszndneAanaznunnIN GassimaAanigeiEnigAninEaziiaINnIsaens
AsFas NI satLaRUaINYARAMANIE TN TN NUNEANAE BNTITINAAINAaLTeY
Tunisdfimnim wesannlifinisuwssisedraiiuszun Tiinstneusunueaanm s
2elN9 b AN ITLUN UIBIANLFNFARNIENA TeasianTnaiduestinenInsassuLn1I9AuN
nunaaNiunaaeluafennyMigIuea1nau (Indigent Defense System) wazdisiieu
I luaNuRtsuunANUssinsties

2. FTULANMNTINNETRINUNLANNTAAIAF L (Coordinated  Assigned

Counsel System)

FLULANNIINNDIDINUNAANNNANARI L 1ARN139189E LM SN uEng

Ao

puANguaMausiRanuEaL Ui as lupR e LzENNAY LaziMLALLINg
lunstimseuieimmnszouflfinnegn® nnaeaailfimwihildsudneuun
MULREAALTTULNUNEAMNRNIENA (Ad Hoc Appointment of Counsel) $2ULAINNFINNS
veamnepNRmaRel feuuansanIzLLmINaANAREaaNzia AraEIENNg
usssanuspruethauszun gy SnistiuussuanTRsasgiuemunaagy S

[ %

° < o = o A o = A @ v
nn U@LL@LL@ZﬂﬂM@@U?NVlu’]ﬂﬂQWNlMN HNNTAALAANNUILAININNU Y TINETR V1R

Nancy Albert-Goldberg and Marshall J. Hartman. Ibid., p. 86.

“Indigent Defense and Public Defender System - Background Memorandum.” Ibid.,
p. 1.

Ibid.

Nancy Albert-Goldberg and Marshall J. Hartman. Ibid., p. 86.

Steven K. Smith and Carol J. DeFrances. Ibid., p. 2.
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dl Yo ] :// VoA A = o dl = o . .
NUNANNT A TUNTuAA L ITRN TN Jnnsudnldaunyuiauii (Rotational Basis)
antnydreTareamuiaany’’ T lFFUNTULANFIANNIZALANAINNTOUAZANT WY
TUNNINARTDINUIEIAINUAATAY FIELUATNIZULIAINNIINNATBINUNRAMNN ARG LR

. . v o o Zl/ 49( ] =R A
(Coordinated Assigned Counsel System) ANV U BATAAFITuatina sy A9l

o g . o X .
prsiasuudadllannszutAunaangnaet T9999 g UUNUFIUNNTUAFINUILAIN
Wundaedunisanizianmeuaualanizan” 9l aNIANINEAINTRIANTTRINENN
[American Bar Association, (ABA)] L1430 STULANMNIINN VRN UEANNAANAFI 1A
WMNAZANNTIINTUANAINUNEANNIBNIZAA (Ad Hoc Appointment of Counsel) 15484370
ANMN30aANITUNINIEIAINEIBRaINITuATNINNIgHes wazte WRauANUseiuEeIny

AALAININAINT L ULNUIEANNLASAILRNIZAA

1.1.3 izuuwmﬂmwmuﬁ’mmﬁ (Contract Attorney System)

SLULNUNEAMNAINATYCUN (Contract Attorney System) 1§inssnsaTwile
Uszanmi 20 ¥ ™ Tnsesdnsvesigunn Ae wady 1wl videmeuadasingg
Ild g wnaluninresigidnindaynnisdndaeiuniieAnNen Uy LFENNINE aNAN
wRTuAneann WaeesAnsenguiliuawnnanils deludonninastmuaseuianly

1 v
wnnzAuiuNaannaanulFuiaas luaRe NN g usananintii angaulun
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Ao ay - , Aol o SN .
N ﬂiﬁ]ﬁ\tuumu’]ﬂﬂqf]ﬂmf]ﬂﬁfqu b ﬁmWNN@ﬂ?ZIﬂTuT@LLﬂ\Tﬂu (COﬂﬂICt of Interest)

' '
a o o

A v aaa 5% . = ' :j/
ARNNBFIN INEFIEILLT (Felony) AANH RN A EQEITEN (Misdemeanor) LasAALLBINAN
ginasesTiungiend (Juvenile Dependencies) tlusiu *

sLUUNUNANNATNATY R 8 gl UL Teanunsautisuangluuuaesdyyn

néAty 18 2 dszwnn Aedtynyiuuusipianasa (Fixed-price Contract) wasdoyayiuuy

¥

ANMALILNURANEISIFAaAR (Fixed-fee per case Contract) sasalilid

2 “Indigent Defense and Public Defender System - Background Memorandum.” Ibid.,

Nancy Albert-Goldberg and Marshall J. Hartman. Ibid., p. 87.
° Spangenberg Group. “Contracting for Indigent Defense Services A Special Report.”
Bureau of Justice Assistance, April 2000, NCJ 181160. p. 3. <www.0jp.usdoj.gov/BJA>

“Indigent Defense and Public Defender System - Background Memorandum.” Ibid.,

p. 2.
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1. a;tyﬂl,mmﬂmmwﬁq (Fixed-price Contract)

[ % o 1

UNUIENIUDIFT AD NUIEAINLENTY UFENNUNIE WTe
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2. Vﬁy UNLULAIRALLNUATEIFIBIAAN (Fixed-fee per case Contract)
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dinvindtyeynAe nunaANNTY 1SENN MM vieasAnsenTuilinga

eEe

nannls Ievndynlunisdnnunaanuiedusunuudsnsiunaaalunna g
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guzenau ludyldfivusdineuuwnuaiesosie 1 AR wNALENIUARNFaIRANTN

@ o P o o 1 8w = A a X oo , o
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o
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paupnAn e lenn wazilrnldanefiunand

NUILANNATNATYYUIMLLINATANERAY (Fixed-price  Contract)  LA5uNIg

a = P - P @ . ' o Aaa =
ANINBIANTUANNATNALAS W ANLRAIANT NﬂqqllL‘V]u’]']illﬂﬂm@ﬁluﬂ?mmﬂﬂ?:ﬂqt‘hlﬁﬁlmﬂ

L1l

%

nunaANFesiuaTau Al A aTiiNTL A9lFRA NN ANagegALiNaTy Arizona”
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T unsUfTRudnd flen danedug dwiunissnidiusdlduinunsans Tdanilede
UseRNENINTINUILANIATANNEENTRIAR  AeNnlull A, 1985 andAu
NUNBAINTRIANTTRINTNY  [American Bar Association, (ABA)] #finsudlatloymn
UAZPALIANATINNTBMLNE P NANRYTR 2 ez TasfsuagUluuyresdyny
99149144 wenannazinsiuuasaeAmanunutemuns AL lun s fiRudng
wda ludynyimasinnsnivunsaasiaan fupeu ANANLR uuIn1an1sd R8s

NULANNIULAALAR NINUALTLLANLALUFINILUDIAR LALARINNITUENLE A

25

State v. Smith, 681 P. 2d 1374 (Ariz. 1984).
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dyaynadlifuaaafissdinnintuduady  wazdnldaougivssuunuiedasaealy
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i:uumﬁmmwmﬂmmiﬁmfiﬂL@ﬂumﬁmtyﬁﬁﬁgmzmﬂw (Indigent
Defense System) FLmzﬁumﬁ*gLLmﬁm?{umm luanigawisni i 3 92UL A FTULNUNE
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Alaska, Colorado, Connecticut, Delaware, Hawaii, lowa, Maine, Maryland,
Massachusetts, Minnesota, Missouri, New Hampshire, New Jersey, New Mexico, North
Carolina, Oregon, Rhode Island, Vermont, Virginia, West Virginia, Wisconsin 15U

% %

quﬂ@zmmmnLﬁuﬂ@qnummumﬁguﬁiLﬁﬂq@ﬂ'wﬁm %wgmmmu&imumg (State
Governments) 151’@%L‘Euﬂmnuz%ﬁm*mwumﬁmmmmﬂmmiﬁmfo‘hL@ﬂlumﬁmmﬁﬁ'ﬁ
FIULLINAUYNITUL saafludnuauneau 661,847,937 ARARTANIT

ugnaniit 20 na§y MHususzanmaInRunesuenaiginiutuneyu

rg ] a o Vo S rd” oA 1 a 27
AANLANUR 918N 9 Nf\lﬁﬁ VLWJ‘U\?U‘U?ZN’WQA@’]T}Lﬂuﬂ'ﬂ\?ﬂu‘ﬂ@\iLﬂquﬁlLLﬁlLWﬂ\‘I'ﬂﬂ’]\iLﬁﬁlfJ

2 “Indigent Defense and Public Defender System - Background Memorandum.” Ibid.,

p. 2.

" Carol J. DeFrances. “State - Funded Indigent Defense Services, 1999.” Bureau of

Justice Statistics Special Report, September 2001, NCJ 188464.

<http://www.ojp.usdoj.gov/bjs/pub/pdf/sfids99.pdf>
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* 39 Tanny uazAedde. “TATINISANHILASNAIUITTULNUIEANANEI1T L

(Public Defender).” AUEHRAANARNT NUINLNARIGITNANGRT, 2547, W1 57.
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Criminal Justice Act 1964, (18 USC § 3006A), Subsection (a) (1) (A)-(J).
Criminal Justice Act 1964, (18 USC § 3006A), Subsection (a) (2) (A) (B).
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1. degnadtemlunnuiinetyniliousdlulsznn B viedstam
(Misdemeanor Class B or C) visaLTluaRRI IneAnd (Sentence to
Confinement)
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NUNLAMNANNAIANT IABIANTUTN YF1988989ANT Fase Uil
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Criminal Justice Act 1964, (18 USC § 3006A), Subsection (b).
Caroline Wolf Harlow. Ibid., p. 2.
Criminal Justice Act 1964, (18 USC § 3006A), Subsection (g) (1).
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* Arnold R. Rosenfeld. "Public Defender Programs : A Quick Guide to the Provision of

Legal Services to Indigent Criminally Accused Persons.", Harvard Law School, Office of Public
Interest Advising, 1997, p.2.
<http://www.law.harvard.edu/students/opia/docs/guide-public-defender.pdf>
Criminal Justice Act 1964, (18 USC § 3006A), Subsection (g) (2) (A).
Criminal Justice Act 1964, (18 USC § 3006A), Subsection (g) (2) (B).
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“Public Defender Service : Review of the Second Year of Operation 2002/03.” Ibid.,
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