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Abstract

The objective of this thesis is to study the provisions relating to the protection of
trademark under the Thai law as prescribed in the Trademark Act B.E. 2534 and the
Offences Relating to Trade under the Penal Code.

The protection of Thai trademarks in both Acts was prescribed during different
periods. While drafting the Penal Code, Title 8, Offences Relating to Trade, Sections
273 - 275, which is a general law to comply with the Paris Convention, Thailand was not
a party to the Convention, even at present. Whereas, the Trademark Act B.E. 2534 is a
specific law intended to comply with the Agreements on Trade Related Aspects of
Intellectual Property Rights (TRIPs) whereby the provisions in the Paris Convention are
applied mutatis mutandis. While both laws intend to grant trademark protection, the
protection has been granted differently. This raises problems for the injured parties as
they may choose the governing law to enforce.

After studying the provisions of law and judgments of the Supreme Court, by
comparing, analyzing and synthesizing, it was found that both Acts grant trademark
protection but there is an overlapping connection, that is, the Trademark Act B.E. 2534
grants protection for trademarks registered in Thailand only, whereas the Penal Code,

Title 8, Offences Relating to Trade, Sections 273 — 275 extend coverage to trademarks




registered abroad as well. Moreover, the stipulated penalties, prescription and criteria
for increasing punishment for the same offences in both Acts are different.

In addition, there are different criteria, such as, the criteria to determine whether
it is a trademark protected under the Penal Code, the Supreme Court has stipulated that
the criteria prescribed in the Trademark Act B.E. 2534 shall be used for determining.
Moreover, the Penal Code is difficult to amend and lacks flexibility but the Trademark
Act B.E. 2534 allows those in charge of the Act to stipulate provisions relating to the
protection of trademark and there is higher level of flexibility and can be easily amended
to keep pace with the changes in international law.

This thesis then proposes that there should be a unified system for the
protection of trademarks by using the provisions prescribed in the Trademark Act B.E.
2534 only, which is a specific law to protect trademarks as it is appropriate and flexible,
and may be easily amendable to comply with the global changes to benefit the Thai

economic and social development.
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Paris Convention , Article 2, 3
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2 . .
Paris Convention, Article 4

3 . .
Paris Convention, Article 4 bis ~ Article 11
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* Paris Convention, Article 6™ [Marks: Protection of Marks Registered in One Country

of the Union in the Other Countries of the Union]

A. — (1) Every trademark duly registered in the country of origin shall be accepted for filing and
protected as is in the other countries of the Union, subject to the reservations indicated in this Article. Such
countries may, before proceeding to final registration, require the production of a certificate of registration in
the country of origin, issued by the competent authority. No authentication shall be required for this certificate.
(2) Shall be considered the country of origin the country of the Union where the applicant has a real and
effective industrial or commercial establishment, or, if he has no such establishment within the Union, the
country of the Union where he has his domicile, or, if he has ho domicile within the Union but is a national of a
country of the Union, the country of which he is a national

* Paris Convention LArticle 6 [Marks : Conditions of Registration; Independence of Protection
of Same Mark in Different Countries]

(1) The conditions for the filing and registration of trademarks shall be determined in each country of
the Union by its domestic legislation.

(2) However, an applicatipn for the registration of a mark filed by a national of a country of the
Union in any country of the Union may not be refused, nor may a registration be invalidated, on the ground that

filing, registration, or renewal, has not been effected in the country of origin.
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(3) A mark duly registered in a country of the Union shall be regarded as independent of marks

registered in the other countries of the Union, including the country of origin.

°Paris Convention, Article 6" [Marks: Service Marks]
The countries of the Union undertake to protect service marks. They shall not be required to provide

for the registration of such marks.

bis

"Paris Convention, Article 7 [Marks: Collective Marks]

(1) The countries of the Union undertake to accept for filing and to protect collective marks
belonging to associations the existence of which is not contrary to thew of the country of origin, even if such
associations do not possess an industrial or commercial establishment.

(2) Each country shall be the judge of the particular conditions under which a collective mark shall be
protected and may refuse protection if the mark is contrary to the public interest.

(3) Nevertheless, the protection of these marks shall not be refused to any association the existence of

which is not contrary to the law of the country of origin, on the ground that such association is not established

in the country where protection is sought or is not constituted according to the law of the latter country.

*Paris Convention, Article 8 [Trade Names]
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A trade name shall be protected in all the countries of the Union without the obligation of filing or
registration, whether or not it forms part of a trademark.

*Paris Convention, Article 6™ [Marks: Well-Known Marks]

(1) The countries of the Union undertake, ex office if legislation so permits, or at the request of an
interested party, to refuse or to cancel the registration, and to prohibit the use, of a trademark which constitutes
a reproduction, an imitation, or translation, liable to create confusion, of a mark considered by the competent
authority of the country of registration or use to be well known in that country as being already the mark of a
person entitled to the benefits of this Convention and used for identical or similar goods. These provisions shall
also apply when the essential part of the mark constitutes a reproduction of any such well-known mark or an
imitation liable to create confusion therewith.

(2) A period of at least five years from the date of registration shall be allowed for requesting the
cancellation of such a mark. The countries of the Union may provide for a period within which the prohibition
of use must be requested.

(3) No time limit shall be fixed for requesting the cancellation or the prohibition of the use of marks

registered or used in bad faith.

"Paris Convention, Article 10™

[ Unfair Competition]
(1) The countries of the Union are bound to assure to nationals of such countries effective protection
against unfair competition.
(2) Any act of competition countrary to honest practices in industrial or commercial matters
constitutes an act of unfair competition.
(3) The following in particular shall be prohibited:
1. all acts of such a nature as to create confusion by any means whatever with the establishment,
the goods, or the industrial or commercial activities, of a competitor;
2. false allegations in the course of trade of such a nature as to discredit the establishment, the
goods, or the industrial or commercial activities, of a competitor;
indications or allegations the use of which in the course of trade is liable to mislead the public as to the nature,
the manufacturing process, the characteristics, the suitability for their purpose, or the quantity, of the goods.

"Paris Convention, Article 9 [Marks, Trade Names: Seizure, on Importation, etc., of Goods

Unlawfully Bearing a Mark or Trade Name]
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(1) All goods unlawfully bearing a trademark or trade name shall be seized on importation into
those countries of the Union where such mark or trade name is entitles to legal protection.

(2) Seizure shall likewise be effected in the country where the unlawful affixation occurred or in
the country into which the goods were imported.

(3) Seizure shall take place at the request of the public prosecutor, or any other competent
authority, or any interested party, whether a natural person or a legal entity, in conformity with the domestic
legislation of each country.

(4) The authorities shall not be bound to effect seizure of good in transit.

(5) If the legislation of a country does not permit seizure on importation, seizure shall be replaced by
prohibition of imporatation or by seizure inside the country.

(6) If the legislation of a country permits neither seizure on importation nor prohibition of
importation nor seizure inside the country, then, unit such time as the legislation is modified accordingly, these
measures shall be replaced by the actions and remedies available in such cases to nationals under the law of
such country.

Article 10 [False Indications: Seizure, on Importation, etc., of Goods Bearing False Indications as to their
Source or the Identity of the Producer]

(1) The provisions of the preceding Article shall apply in cases of direct or indirect use of a false
indication of the source of the goods or the identity of the producer, manufacturer, of merchant.

(2) Any producer, manufacturer, or merchant, whether a natural person or a legal entity, engaged in
the production or manufacture of or trade in such goods and established either in the locality falsely indicated as
the source, or in the region where such locality is situated, or in the country falsely indicated, or in the country

where the false indication of source is used, shall in any case be deemed an interested party.

quinqules

12 . . .
PARIS CONVENTION ,  Article 6 [Marks: Protection of Marks Registered in One

Country of the Union in the Other Countries of the Union]
D. — No preson may benefit from the provisions of this Article if the mark for which he claims

protection is not registered in the country of origin.

quater

“*Paris Convention, Article 6 [Marks: Assignment of Marks|
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(1) When, in accordance with the law of a country of the Union, the assignment of a mark is valid
only of it takes place at the same time as the transfer of the business or goodwill to which the mark belongs, it
shall suffice for the recognition of such validity that the portion of the business or goodwill located in that
country be transferred to the assignee, together with the exclusive right to manufacture in the said country, or to
sell therein, the goods bearing the mark assigned.

(2) The foregoing provision does not impose upon the countries of the Union any obligation to regard
as valid the assignment of any mark the use of which by the assignee would, in fact, be of such a nature as to
mislead the public, particularly as regards the origin, nature, or essential qualities, of the goods to which the
mark is applied. ‘
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2()Agreemen on Trade — Related Aspects of Intellectual Property Rights, Part2

2lAgTeemen on Trade — Related Aspects of Intellectual Property Rights , Part 3

22AgTeemen on Trade — Related Aspects of Intellectual Property Rights , Article 16 (1)
(YK

1. The owner of aregistered trademark shall have the exclusive right to prevent all third parties
not having the owner’s consent from using in the course of trade identical or similar signs for goods
or services which are identical or similar to those in respect of which the trademark is registered
where such use would result in a likelihood of confusion. In case of the use of an identical sign for
identical goods or services, a likelihood of confusion shall be presumed. The rights described above
shall not prejudice any existing prior rights, nor shall they affect the possibility of Members marking
rights available on basis of use. -

2. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to services. In
determining whether a trademark is well known, Members shall take account of the knowledge of the
trademark in the relevant sector of the public, including knowledge in the Member concerned which
has been obtained as a result of the promotion of the trademark.

3. Article 6bis of the Paris Convention (1967) shall apply, mutatis mutandis, to good or services
which are not similar to those in respect of which a trademark is registered, provided that use of that
trademark in relation to those goods or services would indicate a connection between those goods or
services and the owner of the registered trademark and provided that the interests of the owner of the

registered trademark are likely to be damaged by such use.
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z Agreemen on Trade — Related Aspects of Intellectual Property Rights , Article 15
I. Any sign, or any combination of signs, capable of distinguishing the goods or services of
one undertaking from those of other undertakings, shall be capable of constituting a trademark. Such
signs, in particular words including personal names, letters, numerals, figurative elements and
combinations of colours as well as any combination of such signs, shall be eligible for registration as
trademarks. Where signs are not.inherently capable of distinguishing the relevant goods or services
Members may make registrability depend on distinctiveness acquired through use. Members may

require, as a condition of registration, that signs be visually perceptible.
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*Agreemen on Trade — Related Aspects of Intellectual Property Rights , Article 16 (1)

SauduFeesson 22

» Agreemen on Trade — Related Aspects of Intellectual Property Rights, Article 21

i

“Licensing and Assignment” Members may determine conditions on the licensing and assignment of
trademarks, it being understood that compulsory licensing of trademarks shall not be permitted and that
the owner of a registered trademark shall have the right to assign the trademark with or without the
transfer of the business to which the trademark belongs.

% Agreemen on Trade — Related Aspects of Intellectual Property Rights , Part3

7 Agreemen on Trade — Related Aspects of Intellectual Property Rights , Article 17
“Exceptions” Members any provide limited exceptions to the rights conferred by a trademark, such as

fair use of descriptive terms, provided that such exceptions take account of the legitimate interests of

= the owner of the trademark and of third parties.
% Agreemen on Trade — Related Aspects of Intellectual Property Rights , Article 16 (1)
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NOTE RFE TEGISTATION T0 BE HMADEL . ®b8&
in execution of the
Union Convention for the Protection of Industrial Property,
Paris March 20th. 1883, revised in 1900, 1911, 1925
‘ and 1934.. ' : )

'

_ ‘According to the Treaties (especially with England, Japan,

France) the Government of Thailand has agreed to become a party to
. the Union Convention for .the Protection of Industrial Property, and
‘to undertake any legislative measures to that effect. -

o A Special Commission has been appointed in July 2484 in
order to consider which may be the legislative measures so necessar
and to draw up the same, - S

- The Special Commission has noted that according to article I
(2) of the Convention, "the protection of industrial property is
concerned with patents, utility models, industrial designs or mo-
dels, trade marks, trade names and indications of source or appelia
tions of origin, and  the repression of unfair competition".

: Regarding the items of the ahove enumeration, the Special
Commission has been of the followlng opinion. ;

. . Patents, - There is nothing in the Thai law. A Patents Act
must be issued. The draft has been already made by the Commission
with reference to the(I?ternational Convention and the foreign laws

- -Utility models. ~ The Commission think that there is,Thaila
no question of utility models. Such a lepislation exists in very
few.countries, where the local conditions seem to require it. No.
legislation is consequently needed for the time being.

. .... Industrial Designs or Models. ~ The position is the same as

for' the Paterts and & Araft Ts now in the making. - ]
... Irade Marks, -~ The present law 2474 on Trade marks shall "

to.be reconsidered by referring to the International Convention.

. -7 Trade names, - Curiously enough, the old law 2457, which
has been cancelled by the new Act 2474, was called "Trade HMarks er<
Trade- fames". The present law does not deal with the Trade Names.
Owing to the requirements of the Convention, the guestion shall hzv
to be taken anew by the Commission when-the law on Trade Marks shal
be reconsidered as sald herebefore.

Indications of source. - This concerns the cases where a
"manufacturer or trader indicates falsely some country as the sourcc
of -the goods (viz. Made in England, made in Germany) in order to -
.deceive the buyers. The Commission have been of opinion that this

is more specilally a question of penal law. Section 310 of the
Penal: Code punishes false indications given by a seller of gonds..
The Ministry of Tconomic Affairs has quite recently called attentio
upon Section 310, mentioning that the present wording is insufficie
and too narrow. That observation is exactly within the spirit of .

- the International Convention, Technical Explanation have been
‘given to the Ministry of Economic Affairs by a report of Sub-Commit

III. ‘The revision of Section 310, in order to answer both the
request of the Ministry and the requirements of the Convention nay
be made in the course of revision of the Penal Code or even pre-
viously if the Ministry;thinks that there 1s urgence.

(1)~ . ‘
: According to the German law lst. June 1891 (Art. 1) the
. Utility Models are "the models of implements for working or things
intended for a practical use, or parts of the same, as far as,
by a new shape, a new arrangems:nt on a new mechanism, they must be
"used for somz work or some practical use'.

Fl
.
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Appellations of origin. - This concerns the appeAllations
given to some products, showing that they come from a certain place
well known for their making: for instznce the Winss of Porto, -
Madeire, Champagne, etc., the cheeses of Gruyeére, Roquefort, etc.,
The accepted rule is that there must be first an agreement betueen
the country to which belongs the certain pleace and any other :
country, by which agreement the latter country agrees to protect
such specific. products of the former one and to issue legislation
to that effect, A good instance is the Thailay on "Portuguese
Wines Appe-llation of Origin Act 2481". Consequently, there is -
nothing to do in the matter for the time heing, since legislation
has not to.be issued as long it is not required from time to tine-
by some specific agreement.

. - .BRepression of unfair competition, - The Commission have
_'been of opinion that this is a matter of penal law, and a Note to
that effect date November 2484 has been distributeé to the Com-

mission for the revision of the Penal Code.

The Legislative Acviser,

3lst. January 2485.
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REVISED PENAL CODE oo

Note of the Legislative Adviser
-concerning Section 310

.. Sectlon 310 reads as follows: '"Whoever in the sale of
goods by any fraudulent means deceives the purchaser as to the
nature, quality or quantity of goods sold, shall be punished with .
imprisonment not exceeding six months and fine not exceeding five
hundred ‘ticals", o T ) ) :
A taRecently the Ministry of Econdmid Affairs has reported :

:that: some: traders import goods manufadtured in foreign countries .
.and afterwards change their indication.of qrigin in order to pre-
tend“that they are manufactured in Thailand; thus deceiving the
buyers who believe that such goods are manufactured in Thailand .
and buy them as such,.while in fact theéy are foreign goods. This
fraudulent act creates detrimental competition to the goods manu-
. factured in Thailand, this being against the policy of the Govern-
- ment in regard to the promotion of Thai goods. If measures for . .
. the ‘prevention are not taken, disadvantages would ensue. -
. ... As the Ministry of Fconomic Affaeirs has itself ascertained,

the . Act:-Prohibiting the Importation of goods bearing False Indi-
_ cations ‘of Origin B.E. 2481 prohibits only the bringing into the

Kingdom of manufactured goods bearing false indIcation of arigin.

. Singe.ithe imported goods bear true indication of origin when they
‘entar-the Kingdom, -and afterwards only have that indication modi-
fied: in order to pretend thHat they are manufactured in Thailandy
this: fraud is not within the scope of the Act 2481, _ -
© "Now, the Ministry of Ecochomic Affairs has suggested that
the, only possible consideration was to examined if Section 310~ of
=¥§gé§§anal Codetcongerning the uséizf fraudulent me?ns to deciigg
‘theibuyers: as to the nature, guality or quantity of goods, m .
'-.aﬁply,gand'haq~requesEeE Eﬁé 3 ridical Counc o give ité opi-i
nion-on‘’ the point." o ) ' R

.47 The Krisdika (Sub-Committée III) have answered that the
.word."nature", in Section 310, cannot cover the “origin" of the
goods.. The origin is another notion which has nothing to do .
with the elements constituting a thing and realizing what can be
called its nature,.

-~ The Committeec have ascertained that Section 310 of the
Penal- Code has graotically been taken in 1908 from the French
" . Penal Code Sectlon 423 which was drafted similarly. Consequently
it is instructive to remind that the same difficulties have oc=-
cured ‘in France for the application of Section 423, namely that
the Courts have had to decide if to doceive as to the origin of

goods was covered or not by the words “nature" of Section 423.

The -French Courts have decided that the word "nature'" might apply
to origin, only if the origin had been an essential element of
the ‘choice of the buyer, and a law was issued in 1905 to embody
that policy in the legislation. Put this was still deemed in-
‘complete and insufficient, and a law 26th. March 1930 "repressing
the'false indications of origin of goods" was finally issued, in
order to prosecute and punish any false indication of origin
without conditions. - , .

o It seems that the evolution is the same’ in Thailand as it
has been in France and claims a gimilar progress, that is to say
~a similar modification of the original section o} the Penal Code,
in order to give satisfaction to the claim of the Ministry of :
Econémic Affairs and to comztL " the protections given by Section
310, ~-plete

- Accessorily, it is'reminded that the question of "false
- originM, which should be the ob ject of the amendment, must not be
mixed wlth the question of georgraphical indication of a false

lace or origin, which is technically called regional "appellation"
-~ Instances may be given as follows: to state a "false origin" is
the case where goods bear some mention as '"made in England', or
"made in Thailand", etc. whilst they-.are mede in another country; -

-
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to state a false georgraphicai regiocnal "appcllation" is to use
regional words such as Port, Champagne, Gruydre, etc. when the
goods do not originate from Porto, Champagne, Gruydre, etc.

- .The false origin alone should be the object of the amend- -

.ment,to Section 310. As to the false regéonal appeallation, it

-

hasg been dealt with by the International “onvention of Union of
Paris 1883 and Arrangement of Madrid 1891, revised Washington 1918
and the Hague 1925, under which each case must be the object of

‘ ggecific Conventions between States, the instance we have in

ailand being the "Act on Portuguese Wines Appeallation of Ori-

. gin 2481" which has been issued by application of the Treaty with

‘protection of Thai goods; but tnis migiht become an aﬁgravatin

circumstance, 1f deemed necessary. JLrans.ation ol the French law
.as:revised in 1930 is given hereafter in Annex, in_order tnat the
.. Committee may decide if they want more decaiied provisions, -

Portugal. The revision of Secticn 310 Penal Code should confine

itself to the false indication of origin, and has not to consider
the false geographical appellaticn.

Proposal

"B, ZIhe amendment to Section 310 may > _rather simple,
if it consists only to add to the precent cnumeration (nature,

' Aiualitxi-guantit§7 the wo:d origin. in order to cover the case,
- The:revision of Sect, 310 wouid become rore complicate oniy If

a.different punishment had to be provided_in the special case of

.ol _tae rrench ..

Ty

it Whoevér, in the sale of goods, by any fraudulent means, .

‘dgééives the purthaser as to the naturec,porigin (other than the

‘appellations of origin), quality or quanity of goods-sold shali °

be - punished with imprisonment not exceeding one year anq,fine;not

~

. rexceeding one thousand baht.
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R ANNEX

: French Law 26th. March 1930
‘'on the repression of false indications of origin of goods.

. . . Section 1. - Whoever, either on natural or manufactured
products detalned or transported for sale, exposed for sale or .
'sold in France, or on packages, boxes, bales, wrappers, bands,
labels, -etc., shall have affixed or knowingly made use of a

. mark of manufacture or of trade, a name, a sign or an indication
whatever being of nature to make believe, if they are foreign
products, that “they have been manufactured in France or tha%
they are of French origin and in any case that they have an oxri.

- ginp -t different from their true French or foreign origin, shail
be punished with penalties provided by Section 1 of the law of
1lst. August 1905 without prejudice to compensation if there is any .,

. .- However, this provisioni shall not apply if the product
cartries in characters manifestly apparent, the indication of thc

< true.origin, unless the false indication of origin constitutes =

" régionaliappellation as protected by the law of 6th. May 1919.

o Tt far as are concerned the French products, the firm,

i o - X e.-8nd address of the seller do not constitu%e an indication

of origin., . = . . ‘ |

- gagtiiiiSection 2, - 'Shall be punished also with the penalties

. pr8¥idedlby. Section 1 of the law of lst. August 1905 whoever, by

‘a _E%ﬁ?yietrenchment or by an alteration whatever of mentions .
primitively made on the products, by advertisements, pamphets,™ . .

_ciréulars, prospectus or posting-bills, by the production of de-

- celtful :invoices or of certificates of origin, by a ¥erbal o
affirmation: or by any other means, shall make believe.the French
origin of foreign products, or, in case of all products, an ori- |
-gin’different: from their true French or foreign origin.

‘ hﬂﬂt_ﬁ;Secﬁioﬁ'3, - Any interested person, consumer, trader or
¢f%ﬁﬁ§%acturor,.1njured:by the falsity shall be entitled to pro-
©lgeg ' o

6:for‘criminal punishment.

' “Penalties under Section’l

; - of the law lst. August 1905.

:ﬁgim“fiébnmbﬁt 6f ‘at least three months but not exceeding ome yeat, . )

- and-fine of 100 francs at least but not exceeding 5000 francs,
grrpne"of‘those punishments only,
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- REVISED PENAL CODE
Note of the Legislative Adviser
concerning Section 310

_ Section 310 reads as follows: '"Whoever in the sale of
goods by any fraudulent means deceives the purchaser as to the
nature, quality or quantity of goods sold, shall be punished with
imprisonment not exceeding six months and fine not exceeding five
hundred ticals", _

- - . Recently the Ministry of Economic Affairs has reported .
that - some traders .import goods manufactured in foreign countries '
and afterwards change their indication of origin in order to pre-
tend that they are manufactured in Thailahd, thus deceiving the’
buyers who believe that such godds are manufactured in Thailand .
and buy them as such, whileé in fact they are foreign goods. This
fraudulent act creates detrimental competition to the goods manu-
factured in Thailand, this being against the policy of the Govetrr-
ment in regard to the promotion of Thai goods. If measures for
the prevention are not taken, disadvantages would ensue,

- . As the Ministry of Economic Affairs has itself ascertained,
theiAct Prohibiting the Importation of poods bearing False Indi-
cations of Origin B.E. 2481 prohibits only the bringing into the"
Kingdom .of manufactured goods- bearing false indicaE%on of arigin,
Sinceithe imported goods bear true fndication of origin when thay

. entétiithe Kingdom, and afterwards only. have that indication modi-

‘fied"inlorder: to pretend that they are manufactured in Thailand,-
this’ fraud is not within the scope of the Act 2481. C

. -Now,- the Ministry of Economic Affairs has suggested that:@ -
-theionly.ipossible ‘consideration iwas' to examined if Section 310 of

" the.'Pénal ,Code concerning the use of fraudulent means to deceive
the buyers as to the nature, ﬂualitz or guantity of goods, Miiht

-apply, and has requested the Juridical Counc o give its opl-
nion:on the point. _

;- The Krisdika (Sub-Committee III) have answered that the
‘wordi-'nature", in Section 310, cannot cover the "origin" of the
:goods,: The origin is another notion which has nothing to do
with the elements constituting a thing and realizing what can be

called - its nature,

.. --The Committee have ascertained that Section 310 of the
Penal: Code has practically been taken in 1908 from the French
Pendl:Code ‘Section 423 which was drafted similarly. Consequently
it 1s instructive to remind that the same difficulties have oc-
cured- in France for the application of Section 423, namely that
the:Courts have had to decide if to deceive as to the origin of
_goods;was covered .or not by the words "nature" of Scction 423.
Thé"French Courts have decided that the word "nature" might apply
to.origin, only if the origin had been an essential element of
tgg?éhoice of the buyer, and a law was issued in 1905 to embody
that.policy in the legislation. But this was still deemed in-
complete and insufficient, and a law 26th. March 1930 "repressing
the: false indications of origin of goods" was finally issued, in
order:to prosecute and punish any false indication of origin
yithout. conditions, . . : .

©ieEn It 'seems: that .the evolution is the same in Thailand as it .
‘has’ beén -in France and c¢laims a similar progress, that is to say

a sirdlar modification of the original section of the Penal Code,
in.otder to give satisfaction to the claim of the Ministry of
Economic Affairs and to com'-.'1 the protections given by Section
310.° - . . ~plete ' :
: Accessorily, it is reminded that the question of “false-
origin’, which should be the ob ject of the amendment, must not be
mixed;with the quostion.of geoopgraphical indication of a false

lace. or origin, which is technically called regional “ag%allation"
--Instarces may be given as follows: to state a "false or %1n“ is.
the "case where goods bear some mention as '"made in England", or:
‘"madeé in Theiland", etc. whilst they are made in another country; -

A . o

I i S
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to state a false geopkrapnica. ?egilcial "appellation" fgm%o use
regional words such as Fort, Champagne, Gruycre, ete, when the:
goods do not originate from Porto, Crawmvogac,; Cruyére, etc,

' The false origin alone shcould be tile object of the amend-
ment to Section 310, As to the fdlse regional appegllation, it

has been dealt with by the International Lonventiord of Union of

Paris 1883 and Arrangement of ¥adrid 1891, revised Washington 1918
and:the: Hague 1925, under which each case must be the object of
specific Conventions between States, the Jinstance we have in
Thailand being the "Act on Portuguese Winss Appegllation of Ori-
gin 2481" which has been issucd iy application of the Treaty with
Portugal. The revision of Ssctica 10 Pzn2l-Code should confine

1tself to the false indication of crigin, and has not to consicder

Athq'false geographical appeilation.

Poposal

. F,B, The amendmenf; to Section 3.0 nmay h» rather simple,
1£:-4t consists only to aad te the vroesent cnumeration (nature,

'gua it uantity) the word orlzin, in order to cover the case,

.The revision of Sect. 310 would ggccome more complicate only 1r

‘rprotecfion of Thai goodsi but tnis niglhy:
‘ecircumstance, 3 a

~ a_different punishment had to be provided in_the spacial case of

i ppqggg_gg_%ggravqpin

tacion or une krench law

eemed necessaty, Lrais

-as.revised in 1930 is given heveafter in i:mnnex. in order that the

‘Committee may decide if they wan: ucrt deteiied provisions

:
=
E
o

£

L iWhoevér, in the sale of gocds, by any fraudulent means, |
detelves.the purchaser as to the nature,.origin (other than the
appéllations of origin), guality or guarity of gocds sold shall

betpunished with imprisonment not exceeding one year and fine not
exceeding one thousand baht. :
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_ Prencti i-w 25th. March 1930
on the repression of faisc irndication:s I origin of good'

- e o o -

Section 1. - Whoeve ither on natural or manufactured
products detained or transported for sale, exposed for sale or
sold in France, or on packages, boxes, bales, wrappers, bands,
labels, etc. shall have affixed or knovlrglj muade use of a
mark. of manu acture or of trade, a name, a sign or an indicaticn
whatever . being of nature to make believe, i{ they are foreign
prodiacts, that “they have been munufacturcd in Fronce or that
they. are of French origin and in any case.that they aave an o1’
ging i+ - different Irom the1r true French orvr roroign origi ) shall
be: punished with penalties provided by Section ] of the ilaw of ; |
1st. August 1905 without. nreduoice to compensation if there ig any,

However, this provisionishall not apply if the product :
carries. in charac*ers manifestly apperent, the indication of fhe~
true .origin, unless the false indiecation of origin constitutes a°
regional appellation as protected by the izw oi Oth, m.y 1919,

v L0 far as are ccncerneé¢ the French products. the firm,
 the. name and address. of tha seller do not constitute an indication
'of origin.-; ‘ Tl . :

= : _ght;mng;_ - Shall be Junished also with the penaliles i
- provwidsd by Seetion 1.¢f the law of lst, August 1905 whoevcr, by
addition, - retrenchment or by an aiteration whatever of mentions |
,primitivelv made . on'.the ‘products, by advertisements, pamphetJ, i
" eirciitars, prospectus or posting-bills, by the production of &=~
ceitful’ invoices or of certificates of origin, by a Verbal :
affirmation or by. any other meens, shall make belisve the French
origin of foreign products, .or, in case of all products, an ori-~ .
gin‘different from thelir true Fxoncn or fereign origin. '

-

~;AASection 3. Anv interested person, consumer, tradexr or
manufactu:or, 1njured bv the falsity shall be entitled to pro-
~secute for crimina~ punishment.,

P-“a‘tﬁes under qection i
of the law lst, nunust 1.905,

imgrisonment of at ;ea““ three monthe but not exceeding one yu.-
fine of:100 francs at least lut not exceeding 50C0 franes,
or.one of those punlshments only, '
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REVISED PENAL. CODE
Note of the Legislative Adviser
concerning Section 310

@&

o Section 310 reads as follows: 'Whoever in the sale of
goods by any fraudulent means deceives the purchaser as to the
nature, quality or quantity of goods sold, shall be punished with-
imprisonment not exceeding six months and fine not exceeding five:
hundred ticals",. - o : - :
o Recently the Ministry of Economic Affairs has reported
that some. traders import goods manufactured in foreign countries
and afterwards change their indication of origin in order to pre-.
tend :that they are manufactured in Thailand, thus deceiving the
buyers: who believe that such goods are manu%actured in Thailand
and buy. them ‘as such, while in fact they are foreign goods. This
- fraudulent act creates detrimental competition to the goods manu-
factured in Thailand, this being against the policy of the Govern~-
-ment ‘in.regard to.the promotion of Thail goods. If measures for
the prevention are not taken, disadvantages would ensue.

- i:As-the Ministry of Economic Affairs has itself ascertained,
the Act Prohibiting the Importation of goods bearing False Indi-
cations of Origin B.E. 2481 prohibits only the bringing into the
Kingdom:of manufactured goods bearing false indIcaE%on»of arigin.:
.Sincezthe imported goods bear true indication of origin when they .
-enterithe Kingdom, and afterwards only have that indication modi-
-fled iniorder to pretend that they 'are manufactured in Thalland,
this fraud is not within the scope of the Act 2481. ‘ -

- i:4: Now, the HMinistry of Economic Affairs has suggested that . -
. the only, possible. consideration was to examined if Section 310 %of : -
'thqéPeﬁﬁ&%Code'boncerning the use of fraudulent means tb deceive i ‘-
- the bBuyers. as to the nature, gualitz or quantity of goods, miiht
applyy.and.has requested the Juridical Council to give its opi-
nionion:the point, .-~ o . ’ ‘

“ 7. The Krisdika (Sub-Committee III) have answered that the
word "nature", in Section 310, cannot cover the "origin" of the -
goods, ‘The origin is another notion which has nothing to do
with the elements constituting a thing and realizing what can be

called its nature. ‘

" The Committee have ascertained that Séction 310 of the
Penal Code has practically been taken in 1908 from the French
Penal Code Section 423 which was drafted similarly. Consequently
it is instructive to remind that the same difficulties have oc- .
cured 1in France for the ‘application of Section 423, namely that
the Courts have had to decide if to deceive as to the origin of
goods was -covered or not by the words '"nature'" of Section 423. Cl
The French Courts have decided that the word "nature" might apply
to origin, only if the origin. had been an essential element of . -:
the cholce of the buyer, and a law was issued in 1905 to embody
that policy in the legislation. PRut this was still deemed in- o
complete and insufficient, and a law 26th. March 1930 "repressing ' |
_the false indications -of origin of goods" was finally issued, in :
order ito’ prosecute and puni'sh any false indic.tion of origin :
.¥ithout conditions. . . .

.- It seems that the evolution is the séme in Thailand as it
‘has beén: in France and claims a similar progress, that is to say
a similar modification of the original seccion of the Penal Codeg,
in order to give satisfaction to the claim of the Ministry of
'gconomictAffairs.and'to coQSIGtethe'profections given by Section
- . Accessorily, it is-reminded that the question of "false, |
origin', which 'should be the ob ject of the amendment, must not be
mixed with the question of georgrariical indication of a false ‘
place or orlgin, which is technicrily called regional "appellation'.
- Instances may be given as follrws: to state a “false origin" is
the case where goods bear some rertion as "made in England", or %
,"made in Thailland", etc. whilst they are made in another country; = .

L)
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to state a false georgraphical regional "app2llation' 1is to usc
regional words such as Port, Chanpagnc, Gruyére, ete. whan the
gocds do not originate from Porto, Champagne, Gruyére, etc. :

: : The false origin alone snould be tie object of the amend-
ment to Section 310. ' As to the false regicnal appeallation, it
has been dealt with by the International “onvention of Union of
Paris 1883 and Arrangement of Madrid 1891, revised Washington 1918
‘and- the Hague 1925, under which each case must be the object of °
. specific.Conventions between States, the instance we have in
. Thalland being the "Act on Portuguese Wines Appeallation of Ori- -
gin 2481" which has been issued by application of the Treaty with .
Portu, al. The revision of Section 210 Penal Code should confine
itself’ to the false indication of origin, and has nct to consiclor
thq,false geographica1 appellation. "

Pronnsal

NnB. The amendment te uectioq .0 may ha_rather giwzple,

gf it coﬁéists only to add to tnc presert cnumeration. (nao *ure.
ualil uantity) the wovd origin, in order to cover tane_cas
e:.revision o ec1 ﬁIO wou;d bezome mrorc compiicate _only LI

a different punishment ‘had %o DG provided in *he special case of
rotection of Thai goods: bhbut this n;gbn hcc,mo ab aggrovatin _
circumstance, 1f deemed hecessSary. drens.scion {he French iaw

as: rev%sed in 1930 4s given nercaftsr .o Annozn 1n order that the
Commit ge maxkdecide 11 thev v _want mole Gohailed provisions.

-

-

Lot Whoever, in the' enI of goods, by nny Srauvdulent means,
decelves the purchaser as to .the naturv,uorLgln (other thaa the
" .appellations of origin), guality or quanity of goods sold shall
.. be: punished with .imprisonment not- exceeding ong year and fine not

_ exceeding one thousand baht, -

ar
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N : ANNEX

. French Law 26th, March 1930
on the repression of false indications of origin of goods.

- Section 1, - Whoever, either on natural or manufactured
products aefaInea or transported for sale, expdsed for sale or
sold in .France, or on packages$, boxes, bales, wrappers, bands,

_‘labels,: etc.y shall have affixed or knowingly made use of a
,Jmark;pf{manufacture or of trade, a name, a sign or an indicatio:
.. whateVer.being of nature to make believe, if they are foreign
zgrpducts,fthat “they have beefi manufactured in France or that
.;they -are of French origin and in any case that they have an ori..
;ging - ‘different from their tfie French or foreign origin, shall "
i-be" punished with penalties provided by Section 1 of the law of
< 1st."August 1909 without prejudice to compensation if thére is any .
-5, 4.y However, this provisioni shall not apply if the product
“*cartiss. in. characters manifestly apparent, the indication of tho
true: origin unless the false indication of origin constitutes =2
. reglonal:appellation as protected by the law of 6th., May 1919.
LawdgitAs far as are concerned the French products, the firm,
,,tge%ﬁime;and address of the seller do not constitu%e an indication
iof ordgimgiio: - '

cHarp2itiBection 2, -~ “Shall be punished also with the penaltles .
{jprdﬁiﬁé@jby?Sectionzl*of the law of lst. August 1905 whoever, by
“additidn; retrenchment or by an alteration whatever of mentions |-
primitively:made on.the products, by advertisements, pamphets,
;eirculars; prospectus or posting-bills, by the production.of de-
iceitfilidinvoices or of certificates of origin, by a Yerbal - :
“:affirmation .or by any ‘other means, shall make believe the French
‘origin of foreign products, or, in case of all products, an ori- .
‘gin different from their true French or foreign origin. ’

L0 auiSection 3, - Any 1n£erested peréon, consumer, trader or
. manufaeturor, injured by the falsity shall be entitled to pro-
- secuteifor: criminal punishment, :

Panélties'under Section 1
of the law 1lst. August 1905,

~

imprﬁhonmént of at least three months but not exceeding one yearv. -
and fine of 100 francs at least but not exceeding 5000 francs,
or,one'of;those punishments only.

Pl
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336/,’4%, : Juridical Council,

Bangkok, é/l‘( February 248‘5-

' The | meeting of Sub-Committee for examination of the

:ﬂreviston nf Penal Cnde, ;

Nai Pichan Bulayong,' Legislative Adviser.

':.'“"‘ |¢'.?. I 4_ - ' “

I 'beg to 1n1‘orm you that the meeting of Sub—Committee

following dates s- Lf;.___é ;, oy | - |
L (1) rueéday : 10th. Febmary at 10.00 o'clock.
(2)---*1’hursday 12th. February at 14.00 o'clock.

.\

Ve

: 13th. February at 10.00; o'clgck.
»32‘3#; Encloeed Lenio. "1t§d..the minutes Nos,’ 270/37/,24’85,

%72/ '2/3485 for you.r consideratio'ne"”

I
4
Z'

Yours sincerely,

\
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No. 4€§/CQf" : Juridical Council,
o e ' pangkok, /3 % rebruary

[0
FL

|2

A
(]

Re’ z,The'meeting of Sub-Committee for examination of

!_the_ravisiqn'of'Penal Code.

:From 3 The Secretary-ueneral of the Juridicsal COuncil,

Tai Pichan Bulayonr Legislative Adviser.

:‘eg to inform you that the maeting of Sub-Connittee -
ijfor examination of the revision of Fenal Code is f ;xed by
 ;£01lowihé‘hates ;;:u_ - :
B h”‘“-l(. TueSGay lﬂth. February at~10.06'0'élock..
‘ | Thursday 19th. February at 14. dd ofclock.
_“LTS.- Fri?ay f 20th.' February at l0.0L o'clock.
Bnclosed please find the wminites Mos. 273/46/?480,

m47/d485 and 275/al/2485 for your consideration.

" Yours sincerely,

(HAl DUEN BURNAG)~
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