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ABSTRACT

The objective of this thesis is to study the legal measures conceming the
process and procedure for the protection of employees’ rights in case of mergers of
employer’s business with other entities. The research was done by studying the Civil and
Commercial Code Book III Title VI Hire of Services, the Labor Protection Act B.E. 2354t
and the Labor Relation Act B.E. 2518, These laws were compared wit.h the conventions
and recommendations of the International Labor Organization as well as the laws in
European Community, England, Japan and the United States of America. These
comparisons were made in order fo determine suitable measures to amend and improve
the current laws so that they could effectively support and protect the employees’ rights.

The study revealed that the current laws do not provide adequate protection in
most areas because there are only two provisions concemning with the merger te. Section
577 of the Civil and Commercial Code Book Il Title VI Hire of Services stating that
“The employer may transfer his right to a third person with the consent of the
employee” and Section 13 of the Labor Protection Act B.E. 254! stating that “in case of
a change in employer as a result of inherit or any other reasons or in case an
employer being a juristic person has registered a change, transfer or merger with
any other juristic persons, thus, any right employees have against employers prior te
the change, transfer or merger shall be subsequently and consistently entitled to such
employees”. These two provisions are very board. No specific details pertaining to the
process and procedure for the protection of employees’ rights in case of merger are

stated. No clear statement regarding to the protection of employees' rights either the



o

process prior to or after the merger incurred including the dismissal by reasons of merger
are prescribed and no fair treatmments are made as well since the laws only specify that
“any right employees have against employers prior to the change, transfer or merger
shall be subsequently and consistently entitled to such employees”.

After completing extensive research and making a thorough comparison of laws and
conventions, the Labor Protection Act B.E. 2541 should be adjusted and amended by adding
the provisions to be Section 13 bis, ter, quarter and quinque in order to better protect the
right of employees in such areas. This also includes the application of related provisions of
conventions and recommendations of international labor organization and foreign laws, such as
the process prior to merger, the dissemination of related information, the consultation among
parties or individuals affected by the merger. As for the process after the merger, the employer
and the employee shall have to negotiate and consult with each other if the employer needs to
change working condition and to determine the mutual accepted standard applied to all
employees and finally the employer shall have to pay compensatioh and additional
compensation to the employee if the dismissal is made as a result of merger. The application
of such provisions are intended to pravide clear, precise, and justified contents of laws. In addition,
it will ensure that employees are to be treated fairly, appropriately and consistently to changing

economic, social, and labor conditions,
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DIRECTIVE NO 77/187 OF THE COUNCIL
Of 14 February 1977

On the approximation of the laws of the Member States relating to the safeguarding of
employers'rights in the event of transfers of undertakings, businesses or parts of businesses
THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community, and in
particular Article 100 thereof;

Having regard to the proposal from the Commission;

Having regard to the opinion of the European Parliament,

Having regard to the opinion of the Economic and Social Committee;

Whereas economic trends are bringing in their wake, at both national and Community
level, changes in the structure of undertakings, through transfers of undertakings, businesses or
parts of businesses to other employers as a result of legal transfers of mergers;

Whereas it is necessary to provide for the protection of employees in the event of a
change of employer, in particular, to ensure that their rights are safeguarded;

Whereas differences still remain in the Member States as regards the extent of the
protection of employees in this respect and these differences should be reduced,

Whereas these differences can gave a direct effect on the functioning of the common
market;

Whereas it is therefore necessary to promote the approximation of laws in this field while
maintaining the improvement described in article 117 of the Treaty.

HAS ADOPTED THIS DIRECTIVE:

SECTION I-SCOPE AND DEFINITIONS

Article 1

1. This Directive shall apply to the transfer of an undertaking, business or part of a business to

another employer as a result of a legal transfer of merger.
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2. This Directive shall apply where and in so far as the undertaking, business ar part of the
business to be transferred is situated within the territorial scope of the Treaty.

3. This Directive shall not apply to sea-going vessels.

Article 2

For the purposes of this Directive:

(a) “transferor” means any natural or legal person who, by reason of a transfer within the
meaning of Article 1(1) , ceases to be the employer in respect of the undertaking, business or part
of the business;

(b) “transferee” means any natural or legal person who, by reason of a transfer within the
meaning of Article 1{1), becomes the employer in respect of the undertaking, business or part of
the business;

(c} “representatives of the employees” means the representatives of the employees provided
for by the laws or practice of the Member States, with the exception of members of
administrative, governing or supervisory bodies of companies who represent employees on such

bodies in certain Member States.

SECTION II-SAFEGUARDING OF EMPLOYEES’ RIGHTS

Article 3

[. The transferor’s right and obligations arising from a contract of employment or from an
employment relationship existing on the date of a transfer within the meaning of Article 1{1)
shall, by reason of such transfer, be transferred to the transferee.

Member States may provide that, after the date of transfer within the meaning of Article 1(1)
and in a addition to the transferee, the transieror shall continue to be liable in respect of
obligations which arose from a contract of employment or an employment relationship.

2. Following the transfer within the meaning of Article 1(l} , the transferee shall continue to
observe the terms and conditions agreed in any collective agreement on the same terms applicable
to the transferor under that agreement, until the date of termination or expiry of the collective

agreement or the entry into force or application of another collective agreement.
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3, Paragraphs I and 2 shall not comer employees’ right to old-age, invalidity or survivors’ benefits
under supplementary company or inter company pension schemes outside the statutory social
security schemes in Member States.

Member states shall adopt the measures necessary to protect the interests of employees and of
persons no longer employed in the transferor’s business at the time of the transfer within the
meaning of Article 1(1) in respect of right conferring on them immediate or prospective
entitlement to old-age benefits, including survivors benefits, under supplementary schemes
referred to in the first subparagraph.

Article 4

1. The transfer of an undertaking, business or part of a business shall not in itself constitute
grounds for dismissal by the transferor or the transferee. This provision shall not stand in the way
of dismissals that may take place for economic, technical or organizational reasons entailing
changes in the work force.

Member States may provide that the first subparagraph shall not apply to certain specific
categories of employees who are not covered by the laws or practice of the Member States in
respect of protection against dismissal.

2. If the contract of employment or the employment relationship is terminated because the
transfer within the meaning of Article 1(1) involves a substantial change in working conditions to
the detriment of the employee, the employer shall be regarded as having been responsible for
termination of the contract of employment or of the employment relatienship.

Article 5

1. If the business preserves its autonomy, the status and function, as laid down by the laws,
regulations or administrative provisions of the Member States, of the representatives or of the
representation of the employees affected by the transfer within the meaning of Article 1(1) shall
be preserved.

The first subparagraph shall not apply if, under the laws, regulations, administrative
provisions or practice of the Member States, the conditions necessary for the repositions or
practice of the representatives of the employees or for the reconstrzction of the representation of

the employees are fulfilled.
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2. If the temn of office of the representatives of the employees affected by a transfer within the
meaning of Article 1(1) expires as a result of the transfer, the representatives shall continue to
enjoy the protection provided by the laws, regulations, administrative provisions or practice of the

Member States,

SECTION III-INFORMATION AND CONSULTATION

Article 6
. The transferor and the transferee shall be required to inform the representatives of their
respective employees affected by a transfer within the meaning of Article 1(1) of the following:
-the reasons for the transfer,
-the legal, economic and social implications of the transfer for the employees,
-measures envisaged in relation to the employees.

The transferor must give such information to the representatives of his employees in good
time before the transfer is carried out.

The transferee must give such information to the representatives of his employees in good
time, and in any event before his employees are directly affected by the transfer as regards their
conditions of work and employment.

2. If the wansferor or the transferee envisages measures in relation to his employees, he shall
consult his representatives of the employees in good time on such measures with a view to
seeking agreement.

3.  Member States whose laws, regulations or administrative provisions provide that
representatives of the employees may have recourse to an arbitration board to obtain a decision on
the measures te be taken in relation to employees may limit the obligations laid down in
paragraphs 1 and 2 to cases where the transfer camried out give rise to a change in the business
likely 1o entail serious disadvantages for a considerable number of the employees.

The information and consultations shall comer at least the measures envisaged in relation to
the employees.

The information must be provided and consultations take place in good time before the

change in the business as referred to in the first subparagraph is effected.
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4, Member States may limit the obligations laid down in paragraphs 1, 2 and 3 to undertakings or
businesses which, in respect of the number of employees, fulfill the conditions for the election or
designation of a collegiate body representing the employees.

5. Member States may provide that where there are no representative of the employees in an
undertaking or business, The employees concerned must be informed in advance when a transfer

within the meaning of Article 1(1) is about to take place.

SECTION IV-FINAL PROVISIONS

Article 7

This Directive shall not affect the right of Member States to apply of introduce laws, regulations
or administrative provisions which are more favourable to employees.

Article 8

1. Member States shall bring into force the laws, regulations and administrative provisions
nceded to comply with this Directive within two years of its notification and shall forthwith
inform the Commission thereof.

2. Member States shall communicate to the Commission the texts of the laws, regulations and
administrative provisions which they adopt in the field covered by this Directive.

Article 9

Within two years following expiry of the two-year period laid down in Article 8, Member States
shall forward all relevant information to the Commission in order to enable it to draw up a report
on the application of this Directive for submission to the Council.

Article 10

This Directive is addressed to the Member States,

NOTE
For the domestic implementation of this Directive, see the Transfer of Underakings

(Protection of Employment) Regulations 1981, SI 1981 No 1794, below, paras 1444-1456,
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THE TRANSFER OF UNDERTAKINGS
(PROTECTION OF EMPLOYMENT )
REGULATIONS 1981
(81 1981 No 1794)

GENERAL NOTES

Made: 14 December 1981,

Authority: European Communities Act 1972, 5 2(2)

These Regulations, which are made under the European Communities Act 1972,
implement the provisions of EEC Directive No 77/189, above, paras 1415-1423. The Reguliations

are reprinted in full, except for Reg 14 (consequential amendmenits}).

Citation, commencement and extent
1.—(1) These Regulations may be cited as the Transfer of Undertakings (Protection of
Employment) Regulations 1981.

(2) These Regulations, except Regulations 4 to 9 and 14, shall come into operation on Ist
February 1982 and Regulations 4 to 9 and 14 shall come into operation on Ist May 1982,

{(3) These Regulations, except Regulations 11 (10) and 13(3) and (4), extend to Northem

Ireland.

NOTE

Commencement: 1 February 1982,

Interpretation
2.—{(1) In these Regulations—
“collective agreement”, “employers’ association”, and “trade union” have the
same meanings respectively as in the 1974 Act or, in Northemn Ireland, the 1976 Order;
“collective bargaining” has the same meaning as it has in the 1975 Act or, in

Northemn Ireland, the 1976 Order;
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“contract of employment” means any agreement between an employee and his
employer determining the terms and conditions of his employment;

“employee” means any individual who works for another person whether under
a contract of service or apprenticeship or otherwise but does not include anyone who provides
services under a contract for services and references to a person’s employer shall be construed
accordingly,

“the 1974 Act”, “the 1975 Act”, “the 1978 Act” and “the 1976 Order” mean,
respectively, the Trade Union and Labour Relations Act 1974 | the Employment Protection Act
1975, the Employment Protection (Consolidation) Act 1978 and the Industrial Reiations
{Nerthemn Ireland) Order 1976;

“recogmised”, in relation to a trade union, means recognised to any extent by an
employer, or two or more associated employers, (within the meaning of the 1978 Act, or, in
Northem Ireland, the 1976 Order), for the purpose of collective bargaining;

“relevant transfer” means a transfer to which these Regulations apply and
“transferor” and “transferce” shall be construed accordingly; and “undertaking” includes any
trade or business but does not include any undertaking or part of an undertaking which is not in
the nature of a commercial venture.

{2) References in these Regulations to the transfer of part of an undertaking are
references to a transfer of a part which is being transferred as a business and, accordingly, do not
include references to a transfer of a ship without more.

(3) For the purposes of these Regulations the representative of a trade union recognised
by an employer is an official or other person authorized to carry on collective bargaining with that

employer by that union.

NOTES

Commencement: 1 February, 1982.
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A relevant transfer

3.—{1) Subject to the provisions of these Regulations, these Regulations apply to a transfer from
one person to another of an undertaking sitvated immediately before the transfer in the United
Kingdom or a part of one which is so situated.

(2) Subject as aforesaid, these Regulations so apply whether the transfer is effected by
sale or by some other disposition or by operation of law.

(3) Subject as aforesaid, these Regulations so apply notwithstanding—

(a) that the transfer is governed or effected by the law of a country or territory
outside the United Kingdom;
(b}  that persons employed in the undertaking or part transferred ordinarily work outside the
United Kingdom;
(c) that the employment of any of those persons in governed by any such law.

(4) It is hereby declared that a transfer of an undertaking or part of one may be effected
by a series of two or more transactions between the same parties, but in determining whether or
not such a series constitutes a single transfer regard shall be had to the extent to which the
undertaking or part was controlled by the transferor and transferee respectively before the last
transaction, to the lapse of time between each of the transactions, to the intention of the parties
and to all the other circumstances.

(5) Where, in consequence (whether directly or indirectly) of the transfer of an
undertaking or part of one which was situated immediately before the transfer in the United
Kingdom, a ship within the meaning of the Merchant Shipping Act 1894 registered in the United
Kingdom ceases to be so registered, these Regulations shall not affect the right conferred by
section 5 of the Merchant Shipping Act 1970 (right of seamen to be discharged when ship ceases

to be registered in the United Kingdom) on a seaman employed in the ship.

NOTES

Commencement: | February, 1982,
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Transfers by receivers and liguidators
4,—(1) Where the receiver of the property or part of the property of a company or, in the case of
a creditors’ voluntary winding up, the liquidator of a company transfers the company’s
undertaking, or part of the company’s undertaking (the “relevant undertaking”) to a wholly owned
subsidiary of the company, the transfer shall for the purposes of these Regulations be deemed not
to have been effected until immediately before—

(a) the transferee company ceases (otherwise than by reason of its being wound
up) to be a wholly owned subsidiary of the transferor company; or

(b) the relevant undertaking is transferred by the transferee company to another
person;
whichever first occurs, and, for the purpose of these Regulations, the transfer of the relevant
undertaking shall be taken to have been effected immediately before that date by one transaction
only.

(2) In this Regulation—

“creditors” voluntary winding up” has the same meaning as in the Companies
Act 1948 or, in Northern Ireland, the Companies Act (Northemn Ireland) 1960; and

“wholly owned subsidiary” has the same meaning as it has for the purposes of
section 150 of the Companies Act 1948 and section 144 of the Companies Act (Northern [reland)

1960.

NOTES

Commencement: 1 May 1982,

Effect of relevant transfer on contracts of employment, etc

5.—{1) A relevant transfer shall not operate so as to terminate the contract of employment of any
person employed by the transferor in the undertaking or part transferred but any such contract
which would otherwise have been terminated by the transfer shall have effect after the transfer as

if originally made between the person so employed and the transferee.
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{2) Without prejudice to paragraph (1) above, on the completion of a relevant transfer—
(a) all the transferor’s rights, powers, duties and liabilities under or in
connection with any such contract, shall be transferred by virtue of this Regulation to the
transferee; and
(b) anything done before the transfer is completed by or in relation to the
transferor in respect of that contract or a person employed in that undertaking or part shall be
deemed to have been done by or in relation to the fransferee.

(3) Any reference in paragraph (1) or (2} above to a person employed in an undertaking
or part of one transferred by a relevant transfer is a reference to a person so employed
immediately before the transfer, including, where the transfer is effected by a series of two or
more transactions, a person so employed immediately before any of those transactions.

(4) Paragraph (2) above shall not transfer or otherwise affect the liability of any person
to be prosecuted for, convicted of and sentenced for any offence.

(5) Paragraph (1) above is without prejudice to any right of an employee arising apart
from these Regulations to terminate his contract of employment without notice if a substantial
change is made in his working conditions to his detriment; but no such right shall arise by reason
only that, under that paragraph, the identity of his employer changes unless the employee shows

that, in all the circumstances, the change is a significant change and is to his detriment.

NOTES

Commencement: 1 May 1982,

Effect of relevant transfer on collective agreements
6. Where at the time of a relevant transfer there exists a collective agreement made by or on
behalf of the transferor with a trade union recognized by the transferor in respect of any employee
whose contract of employment is preserved by Regulation 5(1} above, then—

{(a) without prejudice to section 18 of the 1947 Act or Article 63 of the 1976
Order (collective agreements presumed to be unenforceable in specified circumstances) that
agreement, in its application in relation to the employee, shall, after the transfer, have effect as if

made by or on behalf of the transferee with that trade union, and accordingly anything done under
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or in connection with it, in its application as aforesaid, by or in relation to the transferor before
the transfer, shall, after the transfer, be deemed to have been done by or in relation to the
transferee; and

(b) any order made in respect of that agreement, in its application in relation to
the employee, shall, after the transfer, have effect as it the transferee were a party to the

agreement.

NOTES
Commencement: 1 May, 1982.
1974 Act: Trade Union and Labour Relations Act 1974

1976 Order: Industrial Relations {Northern Ireland) Order 1976.

Exclusion of occupational pensions schemes
7. Regulations 3 and 6 above shall not apply—

(a) to so much of a contract of employment or collective agreement as relates to
an occupational pension scheme within the meaning of the Social Security Pensions Act 1975
or the Social Security Pensions (Northern Ireland) Order 1975; or

(b} to any rights, power, duties or liabilities under or in connection with any
such contract or subsisting by virtue of any such agreement and relating to such a scheme or

otherwise arising in connection with that person’s employment and relating to such a scheme.

NOTES

Commencement: 1 May, 1982,

Dismissal of employee because of relevant transfer

5.—(D) Whefe either before or after a relevant transfer, any employee of the transferor or
transferee is dismissed, that employee shall be treated for the purposes of Part V of the 1978 Act
and Articles 20 to 41 of the 1976 Order {unfair dismissal) as unfairly dismissed if the transfer or a

reason connected with it is the reason or principal reason for his dismissal.
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(2} Where an econemic, technical or organizational reason entailing changes in the
workforce of either the transferor or the transferee before or after a relevant transfer is the reason
or principal reason for dismissing an employee—

(a) paragraph (1) above shall not apply to his dismissal; but

(b) without prejudice to the application of section 57(3) of the 1978 Act or
Article shall for the purposes of section 57 (1}(b} of that Act and Article 22(1)(b)} of that order
(substantial reason for dismissal) be regarded as having been for a substantial reason of a kind
such as to justify the dismissal of an employee holding the position which that employee held.

(3) The provisions or this Regulation apply whether or not the employee in question is
employed in the undertaking or part of the undertaking transferred or to be transferred.

(4) Paragraph (1) above shall not apply in relation to the dismissal of any employee
which was required by reason of the application of section 5 of the Aliens Restriction

{Amendment) Act 1919 to his employment.

NOTES
Commencement: | May 1982,
1978 Act: the Employment protection (Consoclidation) Act 1978.

1976 Order: Industrial Relations (Northern Ireland) Order 1976.

Effect of relevant transfer on trade union recognition
9.—(1) This Regulation applies where after a relevant transfer the undertaking or part of the
undertaking transferred maintains an identity distinct from the remainder of the transferee’s
undertaking.

(2) Where before such a transfer an independent trade union is recognized to any extent
by the transferor in respect of employees of any description who in consequence of the transfer

become employees of the transferee, then, after the transfer—
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(a) the union shall be deemed to have been recognized by the transferee to the same
extent in respect of employees of that description se employed; and

(b) any agreement for recognition may be varied or rescinded accordingly.

NOTES

Commencement: 1 May 1982,

Duty to inform and consult trade union representatives

10.—(1) In this Regulation and Regulation 11 below “an affected employee” means, in relation
to a relevant transfer, any employee of the transferor or the transferee (whether or not employed
in the undertaking or the part of the undertaking to be transferred) who may be affected by the
transfer or may be affected by measures taken in connection with it; and references to the
employer shall be construed accordingly.

(2) Long enough before a relevant transfer to enable consultations to take place between
the employer of any affected employees of a description in respect of which an independent trade
union is recognized by him and that union’s representatives, the employer shall inform those
representatives of—

(a) the fact that the relevant transfer is to take place, when, approximately, it is to take place
and the reasons for it; and

(b) the legal, economic and social implications of the transfer the affected employees; and

(c) the measures which he envisages he will, in connection with the transfer, take in relation
to those employees or ,if he envisages that no measures will be so taken, that fact; and

{(d) if the employer is the transferor, the measures which the transferee envisages he will, in
connection with the transfer, take in relation to such of those employees as, by virtue of
Regulation 5 above, become employees of the transferee after the transfer or, if he envisages that
no measures will be so taken, that fact.

(3) The transferee shall give the transferor such information at such a time as will

enable the transferor to perform the duty imposed on him by virtue of paragraph (2)(d) above
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(4) The information which is to be given to the representatives of a trade union under
this Regulation shall be delivered to them, or sent by post to an address notified by them to the
employer, or sent by post to the union at the address of its head or main office.

(5} Where an employer of any affected employees envisage that he will, in connection
with the transfer, be taking measures in relation to any such employees of a description in respect
of which an independent trade union is recognized by him, he shall enter into consultations with
the representatives of that union.

(6) In the course of those consultations the employer shall—

(a) consider any representations made by the trade union representatives; and
(b} reply to those representations and, if he rejects any of those representations, stat
his reasons.
(7) if in any case there are special circumstances which render it not reasonably
practicable for an employer to perform a duty imposed on him by any of the foregoing
paragraphs, he shall take all such steps towards performing that duty as are reasonably practicable

in the circumstances.

NOTES

Commencement; 1 May 1982,

Failure to inform o consult

11.—{1) A complaint that an employer has failed to inform or consult a representative of a trade
union in accordance with Regulation 10 above may be presented to an industrial tribunal by that
union.

(2) If on a complaint under paragraph (1) above a question arises whether or not it was
reasonably practicable for an employer to perform a particular duty or what steps he took towards
performing it, it shall be for him to show—

(a) that there were special circumstances which rendered it not reasonably
practicable for him to perform the duty; and
(b) that he took all such steps towards its performance as were reasonably

practicable in those circumstances.
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(3) On any such complaint against a transferor that he had failed to perform the duty
imposed upon him by virtue of paragraph (2)(d) or, so far as relating thereto, paragraph (7) of
Regulation 10 above he may not show that it was not reasonably practicable for him to perform
the duty in question for the reason that the transferee had failed to give him the requisite
information at the requisite time in accordance with Regulation 10(3) above unless he gives the
transferee notice of his intention to show that fact; and the giving of the notice shall make the
transferee a party to the proceedings.

(4) Where the tribunal finds a complaint under paragraph (1) above weil-founder it shall
make a declaration to that effect and may—

(a) order the employer to pay apptropriate compensation to such descriptions of affected
employees as may be specified n the award; or

(b) if the complaint is that the transferor did not perform the duty mentioned

in paragraph (3) above and the transferor (after giving due notice) shows the facts so mentioned,
order the transferee to pay appropriate compensation to such descriptions of affec;ted employees
as may be specified in the award.

(5) An employee may present a complaint to an industrial tribunal on the ground that he
is an employee of a description to which an order under paragraph (4) above relates and that the
transferor or the transferee has failed, wholly or in part, to pay him compensation in pursuance of
the order.

(6) Where the tribunal finds a complaint under paragraph (5) above well-founded it shall
order the employer to pay the complainant the amount of compensation which it finds is due to
him.

(7) Where an employer, in failing to perform a duty under Reguiation 10 above, also
fails to comply with the requirements of section 99 of the 1975 Act or Article 49 of the 1976
Order (duty of employer to consult trade union representatives on redundancy)}—

(a) any compensation awarded to an employee under this Regulation shall go to
reduce the amount of remuneration payable to him under a protective award subsequently made
under Part IV of that Act or Part IV of that Order and shall also go towards discharging any
liability of the employer under, or in respect of a breach of the contract of employment in respect

of a period falling within the protected period under that award; and
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(b) conversely any remuneration so payable and any payment made to the employee
by the emplover under, ar by way of damages for breach of, that contract in respect of a period
falling within the protected period shall go to reduce the amount of any compensation which may
be subsequently a warded under this Regulation;
but this paragraph shall be without prejudice to section 102(3) of that Act and Article 52(3) of
that Order (avoidance of duplication of contractual payments and remuneration under protective
awards).

(8) An industrial tribunal shall not consider a complaint under paragraph (1) or {5) above

unless it is presented to the tribunal before the end of the period of three months beginning with—

(a) the date on which the relevant transfer is completed, in the case of a complaint under
paragraph (1);
(b) the date of the tribunal's order under paragraph (4) above, in the case of a complaint

under paragraph (5); or within such further period as the tribunal considers reasonable in a case
where it is satisfied that it was not reasonably practicable for the complaint to be presented before
the end of the period of three months,

(9) Section 129 of the 1978 Act (complaint to be sole remedy for breach of relevant
rights) and section 133 of that Act (functions of conciliation officer) and Articles 58(2) and 62 of
the 1976 Order {(which make corresponding provision for Northern Ireland) shall apply to the
rights conferred by this Regulation and to proceedings under this Regulation as they apply to the
rights conferred by that Act or that Order and the industrial tribunal proceedings mentioned
therein.

(10) An appeal shall lie and shall lie only to the Employment Appeal Tribunal on a
question of law arising from any decision of , or arising in any proceedings before, an industrial
tribunal under or by virtue of these regulations; and section 13(1) of the Tribunals and Inquires
Act 1971 {(appeal from certain tribunals to the High Court) shall not apply in relation to any such
proceedings.

(11} In this Regulation “appropriate compensation” means such sum not exceeding two
weeks’ pay for the employee in question as the tribunal considers just and equitable having regard

to the seriousness of the failure of the employer to comply with his duty.
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(12) Schedule 14 to the 1978 Act or, in Northem Ireland, Schedule 2 to the 1976 Order
shall apply for calculating the amount of a week's pay for any employee for the purposes of
paragraph (11) above; and, for the purposes of that calculation, the calculation date shall be—

(a) in the case of an employee who is dismissed by reason of redundancy {within the
meaning of section 81 of the 1978 Act or, in Northern Ireland, section L1 of the Contracts of
Employment and Redundancy Payments Act (Northern Ireland) 1965) the date which is the
calculation date for the purposes of any entitlement of his to a redundancy payment {within the
meaning of that section) or which would be that calculation date if he were so entitled;

(b} in the case of an employee who is dismissed for any other reason, the effective
date of termination (within the meaning of section 55 of the 1978 Act or, in Northem Ireland,
Article 21 of the 1976 Order) of his contract of employment;

(c) in any other case, the date of the transfer in question.

NOTES
Commencement: | May 1982,
1975 Act: The Employment Protection Act 1975.
1976 Order; Industrial Relations {Northern Ireland) Order 1976.

1978 Act: The Employment Protection (Consolidation) Act 1978.

Restriction on contracting out
12. Any provision of any agreement (whether a contract of employment or not) shall be void in
so far as it purports to exclude or limit the operation of Regulation 5, 8 or 10 above or to preclude

any person from presenting a complaint to an industrial tribunal under Regulation 11 above.

NOTES

Commencement: 1 May 1982,




-

i

155

Exclusion of employment abroad or as dock werker
13.—(1) Regulations &, 10 and 11 of these Regulations do not apply to employment where under
his contract of employment the employee ordinarily works outside the United Kingdom.
(2) For the purposes of this Regulation a person employed to work on board a ship
registered in the United Kingdom shall, unless—
{(a) the employment is wholly outside the United Kingdom, or
{b) he is not ordinarily resident in the United Kingdom,
be regarded as a person who under his contract ordinarily works in the United Kingdom.
(3) Nothing in these Regulations applies in relation to any person emploved as a
registered dock worker unless he is wholly or mainly engaged in work which is not dock work.
(4) Paragraph (3) above shall be construed as if it were contained in section 145 of the

1978 Act.

NOTES

Commencement: 1 May 1982,
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Law Concerning the Succession of Labour Contracts, etc. upon the Divisive

Reorganization of Company

(Law No. 103 of May 31, 2000)

(Provisional Translation by the specialist)

CONTENTS

{Purpose)

Article 1. The purpose of this law 1s to provide the protection of workers by prescribing
exceptions, etc. to the Commercial Code (Law No. 48 of 1899) and the Limited Liability
Company Law {(Law No. 74 of 1938) conceming succession, etc. to labour contracts in

cases where a company is divisively reorganized.

{Notification)

Article 2. When conducting a formational-divisive reorganization or an assimilative-divisive
reorganization pursuant to the provisions of Book 2, Chapter 4, Clause 6-3 of the
Commercial Code or Chapter 6 of the Limited Liability Company Law (hereinafter referred
to as “divisive reorganization”), a company {(this shall mean a corporation or a limited
liability company; the same shall apply hereinafter) shall, on or before the day two weeks
before the day of the general meeting of shareholders or general meeting of members
(hereinafter referred to as “general meeting of shareholders,etc.”) that approves the divisive
reorganization plan provided for in Article 374, Paragraph | of the Commercial Code
(including cases where it is applied mutatis mutandis in Article 63-6, Paragraph 1 of the
Limited Liability Company Law) or the divisive reorganization agreement provided for in
Article 374-17, Paragraph 1 of the Commercial Code (including cases where it is applied
mutatis mutandis in Article 63-9, Paragraph 1 of the Limited Liability Company Law)
(hereinafter referred to as “divisive reorganization plan, etc.”) concerning said divisive

reorganization, notify the following workers in writing of whether there is any statement in
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the divisive reorganization plan, etc. concerned to the effect that the company that is
formed by the divisive reorganization concerned or that succeeds

to the company’s business (hereinafter referred to as “formed company, etc.”) will succeed
to the labour contract that the company and workers concerned have entered into, the
deadline date prescribed in Article 4, Paragraph 1, and any other matters prescribed by

Ordinance of the Ministry of Health, Labour and Welfare:

i. a worker that the company concerned employs and that is prescribed by Ordinance of
the Ministry of Health, Labour and Welfare as primarily engaged in the business that the

formed company, etc, will succeed to: and

ii a worker that the company concemed employs {(except one mentioned in the preceding
item) and with respect to whom there is a statement in the divisive reorganization plan,
etc. concemned to the effect that the formed company, etc. will succeed to the labour

contract that the company concerned and that worker have entered into.

2. If a company conducting the divisive reorganization provided for in the preceding
paragraph (hereinafter referred to as “divisively reorganizing company™) has entered into a
collective agreement with a trade union prescribed in Article 2 of the Trade Union Law
(Law No. 174 of 1949) (hereinafter referred to simply as “trade union”), the divisively
reorganizing company shall, on or before the day two weeks before the day of the
general meeting of shareholders, etc. that approves the divisive reorganization plan, etc.
concerning said divisive reorganization, notify the trade union concerned in writing of
whether there 1s any statement in the divisive reorganization plan, etc. concerned to the
effect that the formed company, etc. will succeed to the collective agreement concerned
and any other matters prescribed by Ordinance of the Ministry of Health, Labour and

Welfare.

3. With respect to the application of the provision of the preceding two paragraphs in the

cases prescribed in Article 374-6, Paragraph | and Article 374-22, Paragraph 1 of the
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Commercial Code, the phase, “on or before the day two weeks before the day of the

general meeting of shareholders or general meeting of members (hereinafter referred to as
“general meeting of shareholders, etc.””} that approves “in Paragraph 1 and the phrase, “on
or before the day two weeks before the day of the general meeting of shareholders, etc.
that approves “in Paragraph 2 shall be read as, “within two weeks, calculated from the

date of drafting of”.

(Succession to of Labour Contract Concerning Worker Primarily Engaged in the Business)
Article 3. A labour contract that a worker mentioned in Article 2, Paragraph 1, Item !
entered into with the divisively reorganizing company and with respect to which there is
a statement in the divisive reorganization plam, etc. to the effect that the formed company,
etc. will succeed thereto shall be succeeded to by the formed company, etc. concemned at
the time when the partition involved in the divisive reorganization plan, etc. concerned

becomes effective.

Article 4. A worker mentioned in Article 2. Paragraph 1, Item 1 and with respect to whom
there is no statement in the divisive reorganization plan, etc. to the effect that the formed
company, etc. will succeed to the labour contract that the worker entered into with the
divisively reorganizing company may, during the period from the day on which the
notification provided for in the same paragraph is made until the day prescribed by the
divisively reorganizing company concermned until the day preceding the day of said general
meeting of shareholders, etc.: hereinafter in the following paragraph and in Paragraph | of
the following article, referred to as “deadline date™), file with the divisively reorganizing
company concerned a written notice of objection with respect to the formed company, etc.

concerned not succeeding to the labour contract concerned.

2. When prescribing the deadline date, the divisively reorganizing company shall provide
at least {3 days between the date on which the notification provided for in preceding

paragraph is made and the deadline date.
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3. With respect to the application of the provisions of Paragraph 1 in the cases

prescribed in Article 374-6, Paragraph 1 and Article 374-22, Paragraph 1 of the
Commercial Code, the phase, “from the day two weeks before the day of the general
meeting of shareholders, etc. that approves the division reorganization plan, etc. drafted by
the divisively reorganizing company concerned until the day preceding the day of said
general meeting of shareholders, etc. “in the same paragraph shall be read as, ©, with
respect to formational-divisive reorganization, until the day preceding the day to which
Article 374, Paragraph 2, Item 8 of the Commercial Code applies, and with respect 1o
assimilative-divisive reorganization, until the day preceding the day to which Article 374-

17, Paragraph 2, Item 9 of the same Code applies”.

3. If the worker provided for in Paragraph | files the notice of objection provided for
therein, then notwithstanding the provision of Article 374-10, Paragraph 1 of the
Commercial Code (including cases where it is applied mutatis mutandis in Article 63-6,
Paragraph 1 of the Limited Liability Company Law)or Article 374-26, Paragraph 1 of the
Commercial Code (including cases where it is applied mutatis mutandis in Article 63-9,
Paragraph 1 of the Limited Liability Company Law), the labour contract that the worker
concemed entered inte with the divisively reorganizing company shall be succeeded to by
the formed company, etc. concerned at the time when the divisive reorganization involved

in the divisive reorganization plan, etc. concerned becomes effective.

(Succession to Labour Contract Concerning Other Worker)

Article 5. A worker mentioned in Article 2, Paragraph 1, Item 2 may, during the period
from the day on which the notification provided for in the same paragraph is made until
the deadline date, file with the divisively reorganizing company concemed a written
notice of objection with respect to the formed company, ete. succeeding to the labour
contract that the worker concerned into with the divisively reorganizing company

concerned is being continued in the formed company, efc.
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2. The provisions of Paragraph 2 and Paragraph 3 of the preceding article shall apply

mutatis mutandis to the case provided for in the preceding paragraph.

3. If the worker provided for in Paragraph 1 files the notice of objection provided for
therein, then notwithstanding the provisions of Article 374-10, Paragraph 1 of the
Commercial Code (including cases where it is applied mutatis mutandis in Article 63-6,
Paragraph 1 of the Limited Liability Company Law)}or Article 374-26, Paragraph | of the
Commercial Code (including cases where it is applied mutatis mutandis in Article 63-9,
Paragraph 1 of the Limited Liability Company Law), the Labour contract that the worker
concerned entered into with the divisively reorganizing company shall not be succeeded to

by the formed company, etc.

(Succession, Etc. of Collective Agreement}

Article 6. A divisively reorganizing company may state in the divisive reorganization
plan, etc. the portion of the collective agreement entered into by the divisively
recrganization company concemed and the trade union that the formed company, etc.

succeeds to.

2. If,in a case where in the collective agreement entered into by the divisively
reorganizing company and the trade union contains a portion outside the standard
provided for in Article 16 of the Trade Union Law, there is a mutual agreement between
the divisively reorganizing company concerned and the trade union concemed to the effect
that the formed company, etc. concerned shall be made to succeed with respect to all or
part of said portion in accordance with the statement in the divisive reorganization plan,
etc. the portion involved in said mutual agreement shall, pursuant to the provisions of
Article 374-10, Paragraph 1 of the Commercial Code (including cases where it is applied
mutatis mutandis in Article 63-6, Paragraph 1 of the Limited Liability Company Law)} or
Article 374-26, Paragraph 1 of the Commercial Code (including cases where it is applied
mutatis mutandis in Article 63-9, Paragraph 1 of the Limited Liability Company Law), be

succeeded to by the formed company, etc. concemed in accordance with the statement in
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the divisive reorpanization plan, etc. and at the time when the partition divisive

reorganization involved in the divisive reorganization concerned becomes effective.

3. In a case other than that provided for in the preceding paragraph, if, with respect 10 a
collective agreement entered into by a divisively reorganizing company and a trade union,
a labour contract entered into by a worker who is a member of the trade union concemed
and the divisively reorganizing company concemed is succeeded to by the formed
company, etc., then notwithstanding the provisions of Article 374-10, Paragraph 1 of the
Commercial Code (including cases where it is applied mutatis mutandis in Article 63-6,
Paragraph 1 of the Limited Liability Company Law) or Article 374-26, Paragraph 1| of
the Commercial Code (including cases where it is applied mutatis mutandis in Article 63-
9, Paragraph 1 of the Limited Liability Company Law), a collective agreement with the
same contents as the collective agreement concermed {(except a portion involved in the
mutual agreement provided for in the preceding paragraph) shall be deemed entered into
by the formed company,etc. concemed and the trade union concerned at the time when

the divisive reorganization concerned becomes effective,

(Understanding and Cooperation of Worker)
Article 7. In conducting a divisive reorganization, a divisively reorganizing company shall
endeavor, in accordance with the prescriptions of the Minister of Health, Labour and

Welfare, to obtain the understanding and cooperation of the workers in its employ.

(Guidelines)

Article 8. In addition to the provisions of this law, the Minister of Labour Health,
Labour and Welfare may prescribe guidelines necessary to promote the appropriate
implementation of measures that the divisively reorganizing company and the formed
company, etc. should take regarding the succession of labour contracts and collective

agreements entered into by the divisively reorganizing company concemed.
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